CITY OF BUCKLEY, WASHINGTON
ORDINANCE NO. 11-16

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
BUCKLEY, PIERCE COUNTY, WASHINGTON,
ESTABLISHING A NEW FRANCHISE AGREEMENT
BETWEEN ASTOUND BROADBAND, LLC AND THE CITY OF
BUCKLEY.

WHEREAS, the City is authorized to grant and renew telecommunications franchises for
the installation, operation, and maintenance of telecommunication systems and otherwise regulate
telecommunications services within the City boundaries by virtue of federal and state statutes, by
the City’s police powers, by its authority over its public rights-of-way, and by other City powers

and authority; and

WHEREAS, Astound Broadband, LLC d/b/a Wave (“Franchisee”), desires to provide
telecommunications services and to construct, operate and maintain a telecommunications system

within the City; and

WHEREAS, the City Council has the authority to grant franchises for the use of its streets
and other public properties pursuant to RCW 35A.47.040; and

WHEREAS, the City Council has determined that the terms of the Franchise are consistent

with their desired objectives and serves the interest of the community and its citizens.

NOW, THEREFORE, in consideration of the mutual promises made herein, and other
good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the

City and Grantee do hereby agree as follows:

Section 1. Franchise Granted.

1.1 Pursuant to RCW 35A.47.040, the city of Buckley, a Washington municipal

corporation (the “City”), grants to Franchisee, its successors, legal representatives and assigns,
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subject to the terms and conditions set forth below, a Franchise for a period of ten (10) years,

beginning on the effective date of this ordinance, set forth in Section 40.

1.2 This Franchise grants Franchisee the right, privilege, and authority to
construct, operate, maintain, replace, acquire, sell, lease, and use all necessary Facilities for a
telecommunications network in, under, on, across, over, through, along or below the public Rights-
of-Ways located in the City, including such additional areas as may be subsequently included in
the corporate limits of the City during the term of this Franchise (the “Franchise Area”), as
approved pursuant to City permits issued pursuant to Section 8.2. The phrase “Rights-of-Way”
(singular “Right-of-Way”) as used in this Franchise, means all public streets and property granted
or reserved for, or dedicated to, public use for street purposes, together with public property
granted or reserved for, or dedicated to, public use for walkways, sidewalks, bikeways, and
parking whether improved or unimproved, including the air rights, sub-surface rights and
easements related thereto, and over which the City has authority to grant permits, licenses or
franchises for use thereof, or has regulatory authority thereover, excluding railroad right-of-way,
airports, harbor areas, buildings, parks, poles, conduits, dedicated but un-opened right-of-way, and
any land, facilities, or property owned, maintained, or leased by the City in its governmental or
proprietary capacity or as an operator of a utility. To the extent that easements are designated for
only certain functions or do not permit such Facilities, such easements will not be considered part
of the Rights-of-Way. “Facilities” as used in this Franchise means one or more elements of
Franchisee’s telecommunications network, with all necessary cables, wires, conduits, ducts,
pedestals, antennas, electronics, and other necessary appurtenances; provided that new utility poles
for overhead wires or cabling are specifically excluded. Equipment enclosures with air
conditioning or other noise generating equipment are also excluded from “Facilities,” to the extent

such equipment is located in zoned residential areas of the City.

Section 2. Authority Limited to Occupation of Public Rights-of-Way.

2.1 The authority granted by this Franchise is a limited, non-exclusive
authorization to occupy and use the City’s Rights-of~-Way. Such use must be in compliance with

the Buckley Municipal Code provisions, including and not limited to Chapter 13.35. Franchisee
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represents that it expects to provide the following services within the City: telecommunications
services, private line, internet access services, dark fiber services and lit fiber services (the
“Services”). Nothing contained within this Franchise shall be construed to grant or convey any
right, title, or interest in the Rights-of-Way of the City to Franchisee other than for the purpose of
providing the Services. A more detailed description of Franchisee’s telecommunications system
and Services is described in Exhibit A. If Franchisee desires to expand the Services provided
within the City, it shall provide written notification of the addition of such services prior to the
addition of the service; provided, however, that Franchisee may not offer Cable Services pursuant

to Section 2.3.

2.2 As described in Section 8, construction is not authorized without the
appropriate permits, leases, easements, or approvals. This Franchise does not and shall not convey
any right to Franchisee to install its Facilities on, under, over, across, or to otherwise use City
owned or leased properties of any kind outside of the incorporated area of the City or to install
Facilities on, under, over, across, or otherwise use any City owned or leased property other than
the City’s Rights-of-Way. This Franchise does not convey any right to Franchisee to install its
Facilities on, under, over, or across any facility or structure owned by a third-party without such
written approval of the third-party. Further this Franchise does not convey any right to continue in
any streets, avenues, alleys, roads or public places which are eliminated from the City limits by
reason of subsequent disincorporation or reduction of City limits. No substantive expansions,
additions to, or modifications or relocation of any of the Facilities shall be permitted without first
having received appropriate permits from the City pursuant to Section 8.2. As of the effective date

of this Franchise, Franchisee has no owned Facilities located in the City’s Rights-of-Way.

2.3 Under this Franchise, the Facilities shall not be used for Cable Services as

that term is defined in 47 U.S.C. § 522(6).

2.4  Franchisee shall have the right, without prior City approval, to offer or

provide capacity or bandwidth to its customers consistent with this Franchise provided:
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(a) Franchisee at all times retains exclusive control over its
telecommunications system, Facilities and Services and remains responsible for constructing,

installing, and maintaining its Facilities pursuant to the terms and conditions of this Franchise;

(b) Franchisee may not grant rights to any customer or lessee that are

greater than any rights Franchisee has pursuant to this Franchise;

(c) Such customer or lessee shall not be construed to be a third-party

beneficiary under this Franchise; and

(d) No such customer or lessee may use the telecommunications system

or Services for any purpose not authorized by this Franchise.

Section 3. Non-Exclusive Franchise Grant. This Franchise is granted upon the express

condition that it shall not in any manner prevent the City from granting other or further franchises
in, along, over, through, under, below, or across any Rights-of-Way. This Franchise shall in no
way prevent or prohibit the City from using any Rights-of-Way or affect its jurisdiction over any
Rights-of~-Way or any part of Right-of-Way, and the City shall retain power to make all necessary
changes, relocations, repairs, maintenance, establishment, improvement, dedication of Right-of-
Way as the City may deem fit, including the dedication, establishment, maintenance, and
improvement of all new Rights-of-Way, thoroughfares, and other public properties of every type

and description.

Section 4. Location of Telecommunications Facilities.  Franchisee is maintaining a

telecommunications network consisting of Facilities within the City. Franchisee may locate its
Facilities anywhere within the Franchise Area consistent with the City’s Design and Construction
Standards, the Buckley Municipal Code, and subject to the City’s applicable permit requirements.
Franchisee shall not be required to amend this Franchise to construct or acquire Facilities within

the Franchise Area.
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Section 5. Relocation of Facilities.

5.1 Franchisee agrees and covenants to protect, support, temporarily disconnect,
relocate, or remove from any Rights-of-Way any of its Facilities when reasonably required by the
City by reason of traffic conditions or public safety, dedications of new Rights-of-Way and the
establishment and improvement thereof, widening and improvement of existing Rights-of-Way,
street vacations, freeway construction, change or establishment of street grade, or the construction
of any public improvement or structure by any governmental agency acting in a governmental
capacity or as otherwise necessary for the operations of the City or other governmental entity,
provided that Franchisee shall in all such cases have the privilege to temporarily bypass in the
authorized portion of the same Rights-of-Way upon approval by the City, which approval shall not
unreasonably be withheld or delayed, any Facilities required to be temporarily disconnected or
removed. Except as otherwise provided by law, the costs and expenses associated with relocations
ordered pursuant to this Section 5.1 shall be borne by Franchisee. Nothing contained within this
Franchise shall limit Franchisee’s ability to seek reimbursement for relocation costs when

permitted by RCW 35.99.060.

5.2 Upon request of the City and in order to facilitate the design of City street
and Right-of-Way improvements, Franchisee agrees, at its sole cost and expense, to locate, and if
reasonably determined necessary by the City, to excavate and expose its Facilities for inspection so
that the Facilities’ location may be taken into account in the improvement design. The decision as
to whether any Facilities need to be relocated in order to accommodate the City’s improvements
shall be made by the City upon review of the location and construction of Franchisee’s Facilities.
The City shall provide Franchisee at least fourteen (14) days’ written notice prior to any

excavation or exposure of Facilities.

5.3 If the City determines that the project necessitates the relocation of

Franchisee’s existing Facilities, the City shall:

(a) At least forty five (45) days prior to commencing the project,

provide Franchisee with written notice requiring such relocation; provided, however, that in the
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event of an emergency situation, defined for purposes of this Franchise as a condition posing an
imminent threat to property, life, health, or safety of any person or entity, the City shall give

Franchisee written notice as soon as practicable; and

(b) At least forty five (45) days prior to commencing the project,
provide Franchisee with copies of pertinent portions of the plans and specifications for the
improvement project and a proposed location for Franchisee’s Facilities so that Franchisee may
relocate its Facilities in other City Rights-of-Way in order to accommodate such improvement

project; and

(c) After receipt of such notice and such plans and specifications,
Franchisee shall complete relocation of its Facilities at least ten (10) days prior to commencement
of the City’s project at no charge or expense to the City, except as otherwise provided by law.

Relocation shall be accomplished in such a manner as to accommodate the City’s project.

5.4  Franchisee may, after receipt of written notice requesting a relocation of its
Facilities, submit to the City written alternatives to such relocation. Such alternatives must be
submitted to the City at least thirty (30) days prior to commencement of the project. The City shall
evaluate the alternatives and advise Franchisee in writing if one or more of the alternatives are
suitable to accommodate the work that would otherwise necessitate relocation of the Facilities. If
so requested by the City, Franchisee shall submit at its sole cost and expense additional
information to assist the City in making such evaluation. The City shall give each alternative
proposed by Franchisee full and fair consideration. In the event the City ultimately determines that
there is no other reasonable or feasible alternative, Franchisee shall relocate its Facilities as

otherwise provided in this Section 5.

5.5  The provisions of this Section 5 shall in no manner preclude or restrict
Franchisee from making any arrangements it may deem appropriate when responding to a request
for relocation of its Facilities by any person or entity other than the City, where the facilities to be

constructed by said person or entity are not or will not become City-owned, operated, or
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maintained facilities, provided that such arrangements do not unduly delay a City construction

project.

5.6  Franchisee will indemnify, hold harmless, and pay the costs of defending the
City, in accordance with the provisions of Section 17, against any and all claims, suits, actions,
damages, or liabilities for delays on City construction projects caused by or arising out of the
failure of Franchisee to remove or relocate its Facilities in a timely manner; provided, that
Franchisee shall not be responsible for damages due to delays caused by circumstances beyond the
control of Franchisee or the negligence, willful misconduct, or unreasonable delay of the City or

any unrelated third party.

5.7 Whenever any person shall have obtained permission from the City to use
any Right-of-Way for the purpose of moving any building, Franchisee, upon thirty (30) days’
written notice from the City, shall raise, remove, or relocate to another part of the Right-of-Way, at
the expense of the person desiring to move the building, any of Franchisee’s Facilities that may

obstruct the removal of such building.

5.8 If Franchisee fails, neglects, or refuses to remove or relocate its Facilities as
directed by the City following the procedures outlined in Section 5.1 through Section 5.4 the City
may perform such work or cause it to be done, and the City’s costs shall be paid by Franchisee

pursuant to Section 15.3 and Section 15.4.

5.9  The provisions of this Section 5 shall survive the expiration or termination

of this Franchise during such time as Franchisee continues to have Facilities in the Rights-of-Way.

Section 6. Undergrounding of Facilities.

6.1 Franchisee must place its Facilities underground except as otherwise
expressly provided herein or in available City standards, or in areas where any other
telecommunications or cable company has placed Facilities above ground. Except as specifically
authorized by permit of the City, Franchisee shall not be permitted to erect poles. Franchisee

acknowledges and agrees that if the City does not require the undergrounding of its Facilities at the
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time of a permit application, the City may, at any time in the future, require the conversion of
Franchisee’s aerial facilities to underground installation at Franchisee’s expense at such time as the
City requires all other utilities, except electrical utilities, with aerial facilities in the area to convert
them to underground installation. Unless otherwise permitted by the City, Franchisee shall
underground its Facilities in all new developments and subdivisions where other utilities are to be
constructed underground and any development or subdivision where utilities are currently

underground.

6.2 Whenever the City may require the undergrounding of the aerial utilities in
any area of the City, Franchisee shall underground its aerial facilities in the manner specified by
the City, concurrently with and in the area of the other affected utilities. The location of any
relocated and underground utilities shall be approved by the City. Where other utilities are present
and involved in the undergrounding project, Franchisee shall only be required to pay its fair share
of common costs borne by all utilities, in addition to the costs specifically attributable to the
undergrounding of Franchisee’s own Facilities. “Common costs” shall include necessary costs not
specifically attributable to the undergrounding of any particular facility, such as costs for common
trenching and utility vaults. “Fair share” shall be determined for a project on the basis of the
number of conduits of Franchisee’s Facilities being undergrounded in comparison to the total
number of conduits of all other utility facilities being undergrounded. This Section 6.2 shall only
apply to the extent Franchisee has existing aerial utilities in the City or is specifically authorized to

build aerial utilities by the City.

6.3 Within forty-cight (48) hours (excluding weekends and City-recognized
holidays) following a request from the City, Franchisee shall locate underground Facilities by
marking the location on the ground. The location of the underground Facilities shall be identified
using orange spray paint, unless otherwise specified by the City, and within two (2) feet of the

actual location.

6.4 Franchisee shall be entitled to reasonable access to open utility trenches,
provided that such access does not interfere with the City’s placement of utilities or increase the

City’s costs. Franchisee shall pay to the City the actual cost to the City resulting from providing
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Franchisee access to an open trench, including without limitation the pro rata share of the costs of
access to an open trench and any costs associated with the delay of the completion of a public

works project.

6.5  Franchisee shall not remove any underground cable or conduit that requires
trenching or other opening of the Rights-of-Way along the extension of cable to be removed,
except as provided in this Section 6.5. Franchisee may remove any underground cable from the
Right-of-Way that has been installed in such a manner that it can be removed without trenching or
other opening of the Right-of-Way along the extension of cable to be removed, or if otherwise
permitted by the City. Franchisee may remove any underground cable from the Rights-of-Way
where reasonably necessary to replace, upgrade, or enhance its Facilities, or pursuant to Section 5.
When the City determines, in the City’s sole discretion, that Franchisee’s underground Facilities
must be removed in order to eliminate or prevent a hazardous condition, Franchisee shall remove
the cable or conduit at Franchisee’s sole cost and expense. If Franchisee ceases to use all or a
portion of the underground cable and conduit in the Right-of-Way for a period of twelve
consecutive months or more, and such cable or conduit is not removed, then it shall be deemed
abandoned and title thereto shall vest in the City at no cost to the City. Franchisee must apply and
receive a permit, pursuant to Section 8.2, prior to any such removal of underground cable or

conduit from the Right-of-Way and must provide as-built plans and maps pursuant to Section 7.1.

6.6 The provisions of this Section 6 shall survive the expiration, revocation, or
termination of this Franchise during such time as Franchisee continues to have Facilities in the
Rights-of-Way. Nothing in this Section 6 shall be construed as requiring the City to pay any costs

of undergrounding any of Franchisee’s Facilities.

Section 7. Maps and Records.

Tl After construction is complete, Franchisee shall provide the City with
accurate copies of as-built plans and maps in compliance with the Buckley Municipal Code
Section 13.35.160. These plans and maps shall be provided at no cost to the City, and shall
include hard copies and digital files in AutoCAD or other industry standard readable formats that
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are acceptable to the City and delivered electronically. Franchisee shall provide such maps within
ten (10) days following a request from the City. Franchisee shall warrant the accuracy of all plans,

maps and as-builts provided to the City.

7.2 Within thirty (30) days of a written request from the City, Franchisee shall
furnish the City with information sufficient to demonstrate: 1) that Franchisee has complied with
all applicable requirements of this Franchise; and 2) that all taxes, including but not limited to
sales, utility and/or telecommunications taxes due the City in connection with Franchisee’s

Services and Facilities have been properly collected and paid by Franchisee.

7.3 All books, records, maps, and other documents maintained by Franchisee
with respect to its Facilities within the Rights-of-Way shall be made available for inspection by the
City at reasonable times and intervals; provided, however, that nothing in this Section 7.3 shall be
construed to require Franchisee to violate state or federal law regarding customer privacy, nor shall
this Section 7.3 be construed to require Franchisee to disclose proprietary or confidential
information without adequate safeguards for its confidential or proprietary nature. Unless
otherwise prohibited by State or federal law, nothing in this Section 7.3 shall be construed as
permission to withhold relevant customer data from the City that the City requests in conjunction
with a tax audit or review; provided, however, Franchisee may redact identifying information such
as names, street addresses (excluding City and zip code), Social Security Numbers, or Employer

Identification Numbers related to any confidentiality agreements Franchisee has with third parties.

7.4 Franchisee shall not be required to disclose information that it reasonably
deems to be proprietary or confidential in nature. The City agrees to keep confidential any
proprietary or confidential books or records to the extent permitted by law. Franchisee shall be
responsible for clearly and conspicuously identifying the work as confidential or proprietary, and
shall provide a brief written explanation as to why such information is confidential and how it may
be treated as such under State or federal law. In the event that the City receives a public records
request under Chapter 42.56 RCW or similar law for the disclosure of information Franchisee has
designated as confidential, trade secret, or proprietary, the City shall promptly provide written

notice of such disclosure so that Franchisee can take appropriate steps to protect its interests.

Ordinance No. 11-16 Page 10



Nothing in this Section 7.4 prohibits the City from complying with Chapter 42.56 RCW or any
other applicable law or court order requiring the release of public records, and the City shall not be
liable to Franchisee for compliance with any law or court order requiring the release of public
records. The City shall comply with any injunction or court order obtained by Franchisee that
prohibits the disclosure of any such confidential records; however, in the event a higher court
overturns such injunction or court order and such higher court action is or has become final and
non-appealable, Franchisee shall reimburse the City for any fines or penalties imposed for failure

to disclose such records as required hereunder within sixty (60) days of a request from the City.

Section 8. Work in the Rights-of-Way.

8.1 During any period of relocation, construction or maintenance, all work
performed by Franchisee or its contractors shall be accomplished in a safe and workmanlike
manner, so as to minimize interference with the free passage of traffic and the free use of adjoining
property, whether public or private. Franchisee shall at all times post and maintain proper
barricades, flags, flaggers, lights, flares, and other measures as required for the safety of all
members of the general public and comply with all applicable safety regulations during such
period of construction as required by the Buckley Municipal Code or the laws of the State of
Washington, including RCW 39.04.180 for the construction of trench safety systems. Franchisee
shall, at its own expense, maintain its Facilities in a safe condition, in good repair, and in a manner
suitable to the City. Additionally, Franchisee shall keep its Facilities free of debris and anything of
a dangerous, noxious, or offensive nature or which would create a hazard or undue vibration, heat,
noise, or any interference with City services. The provisions of this Section 8 shall survive the
expiration of this Franchise during such time as Franchisee continues to have Facilities in the

Rights-of-Way.

8.2  Unless not required by the Buckley Municipal Code, whenever Franchisee
shall commence work in any public Rights-of-Way for the purpose of excavation, installation,
construction, repair, maintenance, or relocation of its cable or equipment, it shall apply to the City
for a permit to do so and shall comply with the requirements of the Buckley Municipal Code

Chapter 13.35. In addition, Franchisee shall give the City at least one working day prior written
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notice of its intent to commence work in the Rights-of-Way. During the progress of the work,
Franchisee shall not unnecessarily obstruct the passage or proper use of the Rights-of-Way, and all
work by Franchisee in the area shall be performed in accordance with applicable City standards
and specifications and warranted for a period of two (2) years. In no case shall any work
commence within any Rights-of-Way without a permit, except as otherwise provided in this

Franchise or in the Buckley Municipal Code.

8.3  Ifeither the City or Franchisee shall at any time plan to make excavations in
any area covered by this Franchise and as described in this Section 8.3, the party planning such
excavation shall afford the other, upon receipt of a written request to do so, an opportunity to share

such excavation, PROVIDED THAT:

(a) Such joint use shall not unreasonably delay the work of the party

causing the excavation to be made;

(b) Such joint use shall be arranged and accomplished on terms and
conditions satisfactory to both parties and in accordance with the applicable codes, rules and

regulations; and

(c) To the extent reasonably possible, the Franchisee shall, at the
direction of the city, cooperate with the City and provide other franchisees with the opportunity to
utilize joint or shared excavations in order to minimize disruption and damage to the right-of-way

as well as to minimize traffic related impacts.
(d) Either party may deny such request for safety reasons.

8.4  Except for emergency situations, Franchisee shall give at least seven (7)
days’ prior notice of intended construction to residents in the affected area. Such notice shall
contain the dates, contact number, nature and location of the work to be performed. At least
twenty-four (24) hours prior to entering private property or streets or public easements adjacent to
or on such private property, Franchisee shall physically post a notice on the property indicating the

nature and location of the work to be performed. Door hangers are permissible methods of
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notifications to residents. Franchisee shall make a good faith effort to comply with the property
owner/resident’s preferences, if any, on location or placement of underground installations
(excluding aerial cable lines utilizing existing poles and existing cable paths), consistent with
sound engineering practices. Following performance of the work, Franchisee shall restore the
private property in “as good as” or “better” than the condition prior to construction, except for any
change in condition not caused by Franchisee. Any disturbance of landscaping, fencing or other
improvements on private property caused by Franchisee’s work shall, at the sole expense of
Franchisee, be promptly repaired and restored to the reasonable satisfaction of the property
owner/resident. Notwithstanding the above, nothing herein shall give Franchisee the right to enter
onto private property without the permission of such private property owner, or as otherwise

authorized by applicable law.

8.5 Franchisee may trim trees upon and overhanging on public ways, streets,
alleys, sidewalks, and other public places of the City so as to prevent the branches of such trees
from coming in contact with Franchisee’s Facilities. The right to trim trees in this Section 8.6 shall
only apply to the extent necessary to protect above ground Facilities. Franchisee shall ensure that
its tree trimming activities protect the appearance, integrity, and health of the trees to the extent
reasonably possible. Franchisee shall be responsible for all debris removal from such activities.
All trimming, except in emergency situations, is to be done after the explicit prior written
notification of the City and at the expense of Franchisee. Nothing herein grants Franchisee any
authority to act on behalf of the City, to enter upon any private property, or to trim any tree or
natural growth not owned by the City. Franchisee shall be solely responsible and liable for any
damage to any third parties’ trees or natural growth caused by Franchisee’s actions. Franchisee
shall indemnify, defend and hold harmless the City from third-party claims of any nature arising
out of any act or negligence of Franchisee with regard to tree and/or natural growth trimming,
damage, and/or removal. Franchisee shall reasonably compensate the City or the property owner
for any damage caused by trimming, damage, or removal by Franchisee. Except in an emergency
situation, all tree trimming must be performed under the direction of an arborist certified by the
International Society of Arboriculture, unless otherwise approved by the Public Works Director or

his/her designee.
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8.6  Franchisee shall meet with the City and other franchise holders and users of
the Rights-of~-Way upon written notice as determined by the City, to schedule and coordinate
construction in the Rights-of-Way. All construction locations, activities, and schedules shall be

coordinated as ordered by the City to minimize public inconvenience, disruption, or damages.

8.7  Franchisee acknowledges that it, and not the City, shall be responsible for
compliance with all marking and lighting requirements of the Federal Aviation Administration
(“FAA”) and the Federal Communications Commission (“FCC”) with respect to Franchisee’s
Facilities, if applicable. Franchisee shall indemnify and hold the City harmless from any fines or
other liabilities caused by Franchisee’s failure to comply with such requirements. Should
Franchisee or the City be cited by either the FCC or the FAA because the Facilities or Franchisee’s
equipment is not in compliance and should Franchisee fail to cure the conditions of noncompliance
within the timeframe allowed by the citing agency, the City may, upon at least forty-eight (48)
hours’ prior written notice to Franchisee, either terminate this Franchise immediately if the
equipment is not brought into compliance by the expiration of such notice period or may proceed
to cure the conditions of noncompliance at Franchisee’s expense, and collect all reasonable costs

from Franchisee in accordance with the provisions of Section 15.3 and Section 15.4.

8.8 The granting of this franchise shall not preclude the City, its accredited
agents or its contractors, from blasting, grading or doing other necessary road work contiguous to
the Franchisee’s improvements. The City shall provide Franchisee with twenty-four (24) hours
written notice of any blasting, grading, excavating or doing other necessary road work

contiguous to Franchisee’s improvement.

Section 9. One Call Locator Service. Prior to doing any work in the Rights-of-Way, the

Franchisee shall follow established procedures, including contacting the Utility Notification Center
in Washington and comply with all applicable State statutes regarding the One Call Locator
Service pursuant to Chapter 19.122 RCW. The City shall not be liable for any damages to
Franchisee’s Facilities nor for interruptions in service to Franchisee’s customers that are a direct
result of Franchisee’s failure to locate its Facilities within the prescribed time limits and guidelines

established by the One Call Locator Service regardless of whether the City issued a permit.
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Section 10. Safety Requirements.

10.1  Franchisee shall, at all times, employ professional care and shall install and
maintain and use industry-standard methods for preventing failures and accidents that are likely to
cause damage, injuries, or nuisances to the public. All structures and all lines, equipment, and
connections in, over, under, and upon the Rights-of-Ways, wherever situated or located, shall at all
times be kept and maintained in a safe condition. Franchisee shall comply with all federal, State,
and City safety requirements, rules, regulations, laws, and practices, which shall include Buckley
Municipal Code Section 13.35.090 and employ all necessary devices as required by applicable law
during the construction, operation, maintenance, upgrade, repair, or removal of its Facilities. By
way of illustration and not limitation, Franchisee shall also comply with the applicable provisions
of the National Electric Code, National Electrical Safety Code, FCC regulations, and Occupational
Safety and Health Administration (OSHA) Standards. Upon reasonable notice to Franchisee, the
City reserves the general right to inspect the Facilities to evaluate if they are constructed and

maintained in a safe condition.

10.2 If an unsafe condition or a violation of Section 10.1 is found to exist, and
becomes known to the City, the City agrees to give Franchisee written notice of such condition and
afford Franchisee a reasonable opportunity to repair the same. If Franchisee fails to start to make
the necessary repairs and alterations within the time frame specified in such notice (and pursue
such cure to completion), then the City may make such repairs or contract for them to be made.
All costs, including administrative costs, incurred by the City in repairing any unsafe conditions

shall be borne by Franchisee and reimbursed to the City pursuant to Section 15.3 and Section 15.4.
10.3  Additional safety standards include:

(a) Franchisee shall endeavor to maintain all equipment lines and
facilities in an orderly manner, including, but not limited to, the removal of all bundles of unused

cable on any aerial facilities.

e e e R o
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(b)  All installations of equipment, lines, and ancillary facilities shall be
installed in accordance with industry-standard engineering practices and shall comply with all

federal, State, and local regulations, ordinances, and laws.

(c) Any opening or obstruction in the Rights-of-Way or other public
places made by Franchisee in the course of its operations shall be protected by Franchisee at all
times by the placement of adequate barriers, fences, or boarding, the bounds of which, during

periods of dusk and darkness, shall be clearly marked and visible.

(d) Franchisee shall permit material tests by the Public Works Director
as further described in the Buckley Municipal Code Section 13.35.210.

10.4 Unsafe Conditions and Nuisances in the Rights-of-Way. Franchisee shall
comply with any order issued by the Public Works Director or his/her designee regarding the
correction or discontinuance of an unsafe, nonconforming or unauthorized condition within the
Rights-of-Way as further described by the Buckley Municipal Code Section 13.35.250 and any
stop work orders as described in the Buckley Municipal Code Section 13.35.290. Further,
Franchisee shall comply with any determinations by the Public Works Director or his/her designee
regarding “Nuisance Ultility Facilities” as that term is defined in the Buckley Municipal Code

Section 13.35.270.

Section 11. Work of Contractors and Subcontractors. Franchisee’s contractors and

subcontractors shall be licensed and bonded in accordance with State law and the City’s
ordinances, regulations, and requirements. Work by contractors and subcontractors is subject to
the same restrictions, limitations, and conditions as if the work were performed by Franchisee.
Franchisee shall be responsible for all work performed by its contractors and subcontractors and
others performing work on its behalf as if the work were performed by Franchisee and shall ensure

that all such work is performed in compliance with this Franchise and applicable law.

Section 12. City Conduit. Except in emergency situations, Franchisee shall inform the

Public Works Director with at least thirty (30) days’ advance written notice that it is constructing,

relocating, or placing ducts or conduits in the Rights-of~-Way and provide the City with an
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opportunity to request that Franchisee provide the City with additional duct or conduit, and related
structures necessary to access the conduit pursuant to and subject to RCW 35.99.070. Such
notification shall be in addition to the requirement to apply for and obtain permits pursuant to

Section 8.2.

Section 13. Restoration after Construction.

13.1 Franchisee shall, after installation, construction, relocation, maintenance, or
repair of its Facilities, or after abandonment approved pursuant to Section 19, at Franchisee’s own
cost and expense, promptly remove any obstructions from the Rights-of-Way and restore the
surface of the Rights-of~-Way to a condition “as good as” or “better” than the condition the Rights-
of-Way were in immediately prior to any such installation, construction, relocation, maintenance
or repair, provided Franchisee shall not be responsible for any changes to the Rights-of-Way not
caused by Franchisee or anyone doing work for Franchisee. All trees, landscaping and grounds
removed, damaged or disturbed as a result of the installation, construction, relocation, maintenance
or repair, shall be replaced or restored, at Franchisee’s cost and expense, in “as good as” or
“better” than the condition the Rights-of-Way were in immediately prior to any such work. The
Public Works Director or his/her designee shall have final approval of the condition of such
Rights-of-Way after restoration. All concrete encased survey monuments that have been disturbed
or displaced by such work shall be restored pursuant to federal, state (Chapter 332-120 WAC), and

local standards and specifications.

13.2  Franchisee agrees to promptly complete all restoration work and to promptly
repair any damage caused by work to the Franchise Area or other affected area at its sole cost and
expense and according to the time and terms specified in the permits issued by the City, should any
be required. All work by Franchisee pursuant to this Franchise shall be performed in accordance
with applicable City standards and warranted for a period of two (2) years and for undiscovered

defects as is standard and customary for this type of work.

13.3 If conditions (e.g. weather) make the complete restoration required under

Section 13 impracticable, Franchisee shall temporarily restore the affected Right-of-Way or
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property. Such temporary restoration shall be at Franchisee’s sole cost and expense. Franchisee
shall promptly undertake and complete the required permanent restoration when conditions no

longer make such permanent restoration impracticable.

13.4 In the event Franchisee does not repair a Right-of~-Way or an improvement
in or to a Right-of~-Way within the time agreed to by the Public Works Director, or his/her
designee, the City may repair the damage and shall be reimbursed its actual cost within sixty (60)
days of submitting an itemized invoice to Franchisee in accordance with the provisions of Section
15.3 and Section 15.4. In addition, and pursuant to Section 15.3 and Section 15.4, the City may

bill Franchisee for expenses associated with the inspection of such restoration work.

13.5 The provisions of this Section 13 shall survive the expiration or termination
of this Franchise so long as Franchisee continues to have Facilities in the Rights-of-Way and has

not completed all restoration to the City’s standards.

Section 14. Emergencies.

14.1 In the event of any emergency in which any of Franchisee’s Facilities
located in or under any street endangers the property, life, health, or safety of any person, entity or
the City, or if Franchisee’s construction area is otherwise in such a condition as to immediately
endanger the property, life, health, or safety of any person, entity or the City, Franchisee shall
immediately take the proper emergency measures to repair its Facilities and to cure or remedy the
dangerous conditions for the protection of property, life, health, or safety of any person, entity or
the City, without first applying for and obtaining a permit as required by this Franchise.
Franchisee shall notify the City, verbally or in writing, as soon as practicable following the onset
of the emergency. However, this shall not relieve Franchisee from the requirement of obtaining
any permits necessary for this purpose, and Franchisee shall apply for all such permits not later
than forty-eight hours after beginning emergency work in the Rights-of Way. The City retains the
right and privilege to cut or move any Facilities located within the Rights-of-Way of the City, as
the City may determine to be necessary, appropriate, or useful in response to any public health or

safety emergency. If the City becomes aware of an emergency before the Franchisee, then the City
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shall notify Franchisee by telephone promptly upon learning of the emergency and shall exercise

reasonable efforts to avoid an interruption of Franchisee’s operations.

14.2 Whenever the construction, installation, or excavation of Facilities
authorized by this Franchise has caused or contributed to a condition that appears to substantially
impair the lateral support of the adjoining street or public place, an adjoining public place, street
utilities, City property, Rights-of~-Way, or private property (collectively “Endangered Property”) or
endangers the public, the Public Works Director or his/her designee, may direct Franchisee, at
Franchisee’s own expense, to take reasonable action to protect the Endangered Property or the
public, and such action may include compliance within a prescribed time. In the event that
Franchisee fails or refuses to promptly take the actions directed by the City, or fails to fully
comply with such directions, or if an emergency situation exists that requires immediate action
before the City can timely contact Franchisee to request Franchisee effect the immediate repair, the
City may enter upon the Endangered Property and take such reasonable actions as are necessary to
protect the Endangered Property or the public. Franchisee shall be liable to the City for the costs

of any such repairs in accordance with the provisions of Sections 15.3 and 15.4.

14.3  The City shall not be liable for any damage to or loss of Facilities within the
Rights-of~-Way as a result of or in connection with any public works, public improvements,
construction, grading, excavation, filling, or work of any kind in the Rights-of-Way by or on
behalf of the City, except to the extent directly and proximately caused by the gross negligence or
willful acts of the City, its employees, contractors, or agents. The City shall further not be liable to
Franchisee for any direct, indirect, or any other such damages suffered by any person or entity of
any type as a direct or indirect result of the City’s actions under this Section 14 except to the extent

caused by the gross negligence or willful acts of the City, its employees, contractors, or agents.

Section 15. Recovery of Costs.

15.1 Franchisee shall pay a grant fee in an amount not to exceed Four Thousand
Dollars ($4,000) for the City’s legal costs incurred in drafting and processing this Franchise and all

work related thereto. No construction permits shall be issued for the installation of Facilities
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authorized until such time as the City has received payment of the grant fee. Franchisee shall
further be subject to all permit fees associated with activities undertaken through the authority
granted in this Franchise or under the laws of the City. Where the City incurs costs and expenses
for review, inspection, or supervision of activities, including but not limited to reasonable fees
associated with attorneys, consultants, City Staff and City Attorney time, undertaken through the
authority granted in this Franchise or any ordinances relating to the subject for which a permit fee
is not established, Franchisee shall pay such costs and expenses directly to the City in accordance

with the provisions of Section 15.3.

15.2  In addition to Section 15.1, Franchisee shall promptly reimburse the City in
accordance with the provisions of Section 15.3 and Section 15.4 for any and all costs the City
reasonably incurs in response to any emergency situation involving Franchisee’s Facilities, to the
extent said emergency is not the fault of the City. The City agrees to simultaneously seek
reimbursement from any franchisee or permit holder who caused or contributed to the emergency

situation.

15.3  Franchisee shall reimburse the City within sixty (60) days of submittal by
the City of an itemized billing for reasonably incurred costs, itemized by project, for Franchisee’s
proportionate share of all actual, identified expenses incurred by the City in planning, constructing,
installing, repairing, altering, or maintaining any City facility as the result of the presence of
Franchisee’s Facilities in the Rights-of-Way. Such costs and expenses shall include but not be
limited to Franchisee’s proportionate cost of City personnel assigned to oversee or engage in any
work in the Rights-of-Way as the result of the presence of Franchisee’s Facilities in the Rights-of-
Way. Such costs and expenses shall also include Franchisee’s proportionate share of any time
spent reviewing construction plans in order to either accomplish the relocation of Franchisee’s
Facilities or the routing or rerouting of any utilities so as not to interfere with Franchisee’s

Facilities.

15.4 The time of City employees shall be charged at their respective rate of
salary, including overtime if applicable, plus benefits and reasonable overhead. Any other costs

will be billed proportionately on an actual cost basis. All billings will be itemized so as to
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specifically identify the costs and expenses for each project for which the City claims
reimbursement. A charge for the actual costs incurred in preparing the billing may also be
included in said billing. At the City’s option, the billing may be on an annual basis, but the City
shall provide the Franchisee with the City’s itemization of costs, in writing, at the conclusion of

each project for information purposes.

Section 16. Franchise Fees and Utility Taxes.

16.1 Franchisee represents that its Services, as authorized under this Franchise,
are a telephone business as defined in RCW 82.16.010, or that it is a service provider as used in
RCW 35.21.860 and defined in RCW 35.99.010. As a result, the City will not impose franchise
fees under the terms of this Franchise. The City reserves its right to impose a franchise fee on
Franchisee if Franchisee’s Services as authorized by this Franchise change such that the statutory
prohibitions of RCW 35.21.860 no longer apply or if statutory prohibitions on the imposition of
such fees are otherwise removed. The City also reserves its right to require that Franchisee obtain
a separate franchise for a change in use, which franchise may include provisions intended to
regulate Franchisee’s operations as allowed under applicable law. Nothing contained within this
Franchise shall preclude Franchisee from challenging any such new fee or separate agreement

under applicable federal, State, or local laws.

16.2  Franchisee acknowledges that its operation with the City constitutes a
telecommunication business subject to the utility tax imposed pursuant to the Buckley City Code
Chapter 3.96. Franchisee stipulates and agrees that certain of its business activities are subject to
taxation as a telecommunication business and that Franchisee shall pay to the City the rate
applicable to such taxable services under Buckley City Code Chapter 3.96, and consistent with
state and federal law. The parties agree however, that nothing in this Franchise shall limit the
City's power of taxation as may exist now or as later imposed by the City. This provision does not

limit the City's power to amend Buckley City Code Chapter 3.96 as may be permitted by law.

Es——_——————— e eSS S S S
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Section 17. Indemnification.

17.1 Franchisee releases, covenants not to bring suit, and agrees to indemnify,
defend, and hold harmless the City, its officers, employees, agents, and representatives from any
and all claims, costs, judgments, awards, or liability to any person, for injury or death of any
person, or damage to property caused by or arising out of any acts or omissions of Franchisee, its
agents, servants, officers, or employees in the performance of this Franchise and any rights granted

within this Franchise.

17.2  Inspection or acceptance by the City of any work performed by Franchisee
at the time of completion of construction shall not be grounds for avoidance by Franchisee of any
of its obligations under this Section 17. These indemnification obligations shall extend to claims
that are not reduced to a suit and any claims that may be compromised, with Franchisee’s prior

written consent, prior to the culmination of any litigation or the institution of any litigation.

17.3  The City shall promptly notify Franchisee of any claim or suit and request in
writing that Franchisee indemnify the City. Franchisee may choose counsel to defend the City
subject to this Section 17.3. City’s failure to so notify and request indemnification shall not relieve
Franchisee of any liability that Franchisee might have, except to the extent that such failure
prejudices Franchisee’s ability to defend such claim or suit. In the event that Franchisee refuses the
tender of defense 1n any suit or any claim, as required pursuant to the indemnification provisions
within this Franchise, and said refusal is subsequently determined by a court having jurisdiction (or
such other tribunal that the parties shall agree to decide the matter), to have been a wrongful
refusal on the part of Franchisee, Franchisee shall pay all of the City’s reasonable costs for defense
of the action, including all expert witness fees, costs, and attorney’s fees, and including costs and
fees incurred in recovering under this indemnification provision. If separate representation to fully
protect the interests of both parties is necessary, such as a conflict of interest between the City and
the counsel selected by Franchisee to represent the City, then upon the prior written approval and
consent of Franchisee, which shall not be unreasonably withheld, the City shall have the right to
employ separate counsel in any action or proceeding and to participate in the investigation and

defense thereof, and Franchisee shall pay the reasonable fees and expenses of such separate
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counsel, except that Franchisee shall not be required to pay the fees and expenses of separate
counsel on behalf of the City for the City to bring or pursue any counterclaims or interpleader
action, equitable relief, restraining order or injunction. The City’s fees and expenses shall include
all out-of-pocket expenses, such as consultants and expert witness fees, and shall also include the
reasonable value of any services rendered by the counsel retained by the City but shall not include
outside attorneys’ fees for services that are unnecessarily duplicative of services provided the City
by Franchisee. Each party agrees to cooperate and to cause its employees and agents to cooperate
with the other party in the defense of any such claim and the relevant records of each party shall be

available to the other party with respect to any such defense.

17.4 The parties acknowledge that this Franchise is subject to RCW 4.24.115.
Accordingly, in the event of liability for damages arising out of bodily injury to persons or
damages to property caused by or resulting from the concurrent negligence of Franchisee and the
City, its officers, officials, employees, and volunteers, Franchisee’s liability shall be only to the
extent of Franchisee’s negligence. It is further specifically and expressly understood that the
indemnification provided constitutes Franchisee’s waiver of immunity under Title 51 RCW, solely

for the purposes of this indemnification. This waiver has been mutually negotiated by the parties.

17.5 Notwithstanding any other provisions of this Section 17, Franchisee
assumes the risk of damage to its Facilities located in the Rights-of-Way and upon City-owned
property from activities conducted by the City, its officers, agents, employees, volunteers, elected
and appointed officials, and contractors, except to the extent any such damage or destruction is
caused by or arises from any grossly negligent, willful, or criminal actions on the part of the City,
its officers, agents, employees, volunteers, or elected or appointed officials, or contractors.
Franchisee releases and waives any and all such claims against the City, its officers, agents,
employees, volunteers, or elected or appointed officials, or contractors. Franchisee further agrees
to indemnify, hold harmless and defend the City against any claims for damages, including, but not
limited to, business interruption damages and lost profits, brought by or under users of
Franchisee’s Facilities as the result of any interruption of service due to damage or destruction of
Franchisee’s Facilities caused by or arising out of activities conducted by the City, its officers,

agents, employees or contractors, except to the extent any such damage or destruction is caused by
e e
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or arises from the sole negligence or any willful, or criminal actions on the part of the City, its

officers, agents, employees, volunteers, or elected or appointed officials, or contractors.

17.6  The provisions of this Section 17 shall survive the expiration, revocation, or

termination of this Franchise.

Section 18. Insurance.

18.1 Franchisee shall procure and maintain for so long as Franchisee has
Facilities in the Rights-of-Way, insurance against claims for injuries to persons or damages to
property which may arise from or in connection with the exercise of rights, privileges and
authority granted to Franchisee, its agents, representatives or employees. Franchisee shall require
that every subcontractor maintain insurance coverage and policy limits consistent with this Section
18. Franchisee shall procure insurance from insurers with a current A.M. Best rating of not less
than A-. Franchisee shall provide a copy of a certificate of insurance and additional insured
endorsement to the City for its inspection at the time of or prior to acceptance of this Franchise,

and such insurance certificate shall evidence a policy of insurance that includes:

(a) Automobile Liability insurance with limits no less than $2,000,000

combined single limit per occurrence for bodily injury and property damage.

(b) Commercial General Liability insurance, written on an occurrence
basis with limits no less than $3,000,000 combined single limit per occurrence and $5,000,000
aggregate for personal injury, bodily injury and property damage. Coverage shall include but not
be limited to: blanket contractual; premises; operations; independent contractors; stop gap liability;
personal injury; products and completed operations; broad form property damage; explosion,

collapse and underground (XCU); and employer’s liability.

(c) Workers’ Compensation coverage as required by the Industrial
Insurance laws of the State of Washington. No deductible is presently required for this insurance;

and
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(d) Umbrella liability policy with limits not less than $10,000,000 per

occurrence and in the aggregate.

18.2  Any deductibles or self-insured retentions must be declared to and approved
by the City. Such approval shall not be unreasonably withheld or delayed. The City acknowledges
that Franchisee’s current deductibles are subject to change based on business needs and the
commercial insurance market. Payment of deductible or self-insured retention shall be the sole
responsibility of Franchisee. Additionally, Franchisee shall pay all premiums for the insurance on
a timely basis. Franchisee may utilize primary and umbrella liability insurance policies to satisfy
the insurance policy limits required in this Section 18. Franchisee’s umbrella liability insurance

policy provides “follow form” coverage over its primary liability insurance policies.

18.3 The insurance policies, with the exception of Workers” Compensation
obtained by Franchisee shall name the City, its officers, officials, employees, agents, and
volunteers (“Additional Insureds”), as an additional insured with regard to activities performed by
or on behalf of Franchisee. The coverage shall contain no special limitations on the scope of
protection afforded to the Additional Insureds. In addition, the insurance policy shall contain a
clause stating that coverage shall apply separately to each insured against whom a claim is made or
suit is brought, except with respect to the limits of the insurer’s liability. Franchisee shall provide
to the City prior to or upon acceptance either (1) a true copy of the additional insured endorsement
for each insurance policy required in this Section 18 and providing that such insurance shall apply
as primary insurance on behalf of the Additional Insureds or (2) a true copy of the blanket
additional insured clause from the policies. Receipt by the City of any certificate showing less
coverage than required is not a waiver of Franchisee’s obligations to fulfill the requirements.
Franchisee’s insurance shall be primary insurance with respect to the Additional Insureds, and the
endorsement should specifically state that the insurance is the primary insurance. Any insurance
maintained by the Additional Insureds shall be in excess of Franchisee’s insurance and shall not

contribute with it.

18.4  Franchisee is obligated to notify the City of any cancellation or intent not to

renew any insurance policy, required pursuant to this Section 18, thirty (30) days prior to any such
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cancellation. Within five (5) days prior to said cancellation or intent not to renew, Franchisee shall
obtain and furnish to the City replacement insurance policies meeting the requirements of this
Section 18. Failure to provide the insurance cancellation notice and to furnish to the City
replacement insurance policies meeting the requirements of this Section 18 shall be considered a
material breach of this Franchise and subject to the City’s election of remedies described in
Section 21 below. Notwithstanding the cure period described in Section 21.1 and 21.2, the City

may pursue its remedies immediately upon a failure to furnish replacement insurance.

18.5 Franchisee’s maintenance of insurance as required by this Section 18 shall
not be construed to limit the liability of Franchisee to the coverage provided by such insurance, or
otherwise limit the City’s recourse to any remedy available at law or equity. Further, Franchisee’s
maintenance of insurance policies required by this Franchise shall not be construed to excuse

unfaithful performance by Franchisee.

Section 19. Abandonment of Franchisee’s Telecommunications Network. Upon the

expiration, termination, or revocation of the rights granted under this Franchise, Franchisee shall
remove all of its Facilities from the Rights-of-Way within ninety (90) days of receiving written
notice from the Public Works Director or his/her designee. The Facilities, in whole or in part, may
not be abandoned by Franchisee without written approval by the City. Any plan for abandonment
or removal of Franchisee’s Facilities must be first approved by the Public Works Director or
his/her designee, and all necessary permits must be obtained prior to such work. Notwithstanding
the above, the City may permit Franchisee’s improvements to be abandoned and placed in such a
manner as the City may prescribe. Upon permanent abandonment, and Franchisee’s agreement to
transfer ownership of the Facilities to the City, Franchisee shall submit to the City a proposal and
instruments for transferring ownership to the City. Any Facilities that are not permitted to be
abandoned in place and that are not removed within thirty (30) days of receipt of City’s notice
shall automatically become the property of the City. Provided, however, that nothing contained
within this Section 19 shall prevent the City from compelling Franchisee to remove any such
Facilities through judicial action when the City has not permitted Franchisee to abandon said
Facilities in place. The provisions of this Section 19 shall survive the expiration, revocation, or

termination of this Franchise.
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Section 20. Bonds.

20.1  Franchisee shall furnish a performance bond (“Performance Bond”) written
by a corporate surety acceptable to the City equal to at least 150% of the estimated value of the
work and the estimated cost to restore existing improvements as determined by the Public Works
Director. The Performance Bond shall guarantee the following: (1) timely completion of
construction; (2) construction in compliance with all applicable plans, permits, technical codes,
and standards; (3) proper location of the Facilities as specified by the City; (4) restoration of the
Rights-of-Way and other City properties affected by the construction; (5) submission of as-built
drawings after completion of construction; and (6) timely payment and satisfaction of all claims,
demands, or liens for labor, materials, or services provided in connection with the work which
could be asserted against the City or City property. Said bond must remain in full force until the
completion of construction, including final inspection, corrections, and final approval of the work,
recording of all easements, provision of as-built drawings, and the posting of a Warranty Bond as
described in Section 20.2. Compliance with the performance deposit requirements described in the

Buckley Municipal Code Section 13.35.220 shall satisfy the provisions of this Section 20.1.

20.2  Franchisee shall furnish a two-year warranty bond (“Warranty Bond”), or
other surety acceptable to the City, at the time of final acceptance of construction work on the
Facilities within the Rights-of-Way. The Warranty Bond amount will be equal to twenty-five
percent (25%) of the actual construction costs. The Warranty Bond in this Section 20.2 must be in
place prior to City’s release of the Performance Bond required by Section 20.1. Compliance with
the warranty deposit requirements described in the Buckley Municipal Code Section 13.35.220
shall satisfy the provisions of this Section 20.2.

20.3  Franchisee shall provide City with a bond in the amount of Twenty-Five
Thousand Dollars ($25,000.00) (“Franchise Bond”) running or renewable for the term of this
Franchise, in a form and substance reasonably acceptable to City. In the event Franchisee shall fail
to substantially comply with any one or more of the provisions of this Franchise, following written
notice and a reasonable opportunity to cure, then there shall be recovered jointly and severally

from Franchisee and the bond any actual damages suffered by City as a result thereof, including
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but not limited to staff time, material and equipment costs, compensation or indemnification of
third parties, and the cost of removal or abandonment of Facilities. Franchisee specifically agrees
that its failure to comply with the terms of this Section 20.3 shall constitute a material breach of
this Franchise, subject to the notice and cure provisions of Section 21.2. Franchisee further agrees
to replenish the Franchise Bond within fourteen (14) days after written notice from the City that
there is a deficiency in the amount of the Franchise Bond. The amount of the Franchise Bond shall
not be construed to limit Franchisee's liability or to limit the City's recourse to any remedy to

which the City is otherwise entitled at law or in equity.

Section 21. Remedies to Enforce Compliance.

21.1 In addition to any other remedy provided in this Franchise, the City reserves
the right to pursue any remedy available at law or in equity to compel or require Franchisee and/or
its successors and assigns to comply with the terms of this Franchise and the pursuit of any right or
remedy by the City shall not prevent the City from thereafter declaring a revocation for breach of
the conditions. In addition to any other remedy provided in this Franchise, Franchisee reserves the
right to pursue any remedy available at law or in equity to compel or require the City, its officers,
employees, volunteers, contractors and other agents and representatives, to comply with the terms
of this Franchise. Further, all rights and remedies provided herein shall be in addition to and
cumulative with any and all other rights and remedies available to either the City or Franchisee.
Such rights and remedies shall not be exclusive, and the exercise of one or more rights or remedies
shall not be deemed a waiver of the right to exercise at the same time or thereafter any other right
or remedy. Provided, further, that by entering into this Franchise, it is not the intention of the City
or Franchisee to waive any other rights, remedies, or obligations as provided by law, equity or
otherwise, and nothing contained in this Franchise shall be deemed or construed to affect any such
waiver. The parties reserve the right to seek and obtain injunctive relief with respect to this
Franchise to the extent authorized by applicable law and that the execution of this Franchise shall
not constitute a waiver or relinquishment of such right. The parties agree that in the event a party
obtains injunctive relief, neither party shall be required to post a bond or other security and the

parties agree not to seek the imposition of such a requirement.
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21.2  If either party violates or fails to comply with any of the provisions of this
Franchise, or a permit issued as required by Section 8.2, or should it fail to heed or comply with
any notice given to such party under the provisions of this Franchise (the “Defaulting Party”), the
other Party (the “Non-defaulting Party”) shall provide the Defaulting Party with written notice
specifying with reasonable particularity the nature of any such breach and the Defaulting Party
shall undertake all commercially reasonable efforts to cure such breach within thirty (30) days of
receipt of notification. If the Non-defaulting Party reasonably determines the breach cannot be
cured within thirty (30) days, the Non-defaulting Party may specify a longer cure period, and
condition the extension of time on the Defaulting Party’s submittal of a plan to cure the breach
within the specified period, commencement of work within the original thirty (30) day cure period,
and diligent prosecution of the work to completion. If the breach is not cured within the specified
time, or the Defaulting Party does not comply with the specified conditions, the Non-defaulting
Party may pursue any available remedy at law or in equity as provided in Section 21.1 above, or in
the event Franchisee has failed to timely cure the breach, the City, at its sole discretion, may elect
to (1) revoke this Franchise pursuant to Section 22, (2) claim damages of Two Hundred Fifty
Dollars ($250.00) per day against Franchisee (and collect from the Franchise Bond if necessary),
or (3) extend the time to cure the breach if under the circumstances additional time is reasonably
required. Liquidated damages described in this Section 21.2 shall not be offset against any sums
due to the City as a tax or reimbursement pursuant to Section 15. Nothing in this Franchise shall
be construed as limiting any remedies that the City may have, at law or in equity, from

enforcement of this Franchise.

Section 22. Revocation.

If Franchisee willfully violates or fails to comply with any material provisions of this
Franchise, then at the election of the Buckley City Council after at least thirty (30) days written
notice to Franchisee specifying the alleged violation or failure, the City may revoke all rights
conferred and this Franchise may be revoked by the Council after a hearing held upon such notice
to Franchisee. Such hearing shall be open to the public and Franchisee and other interested parties
may offer written and/or oral evidence explaining or mitigating such alleged noncompliance.

Within thirty (30) days after the hearing, the Buckley City Council, on the basis of the record, will
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make the determination as to whether there is cause for revocation, whether the Franchise will be
terminated, or whether lesser sanctions should otherwise be imposed. The Buckley City Council
may in its sole discretion fix an additional time period to cure violations. If the deficiency has not
been cured at the expiration of any additional time period or if the Buckley City Council does not
grant any additional period, the Buckley City Council may by resolution declare the Franchise to
be revoked and forfeited or impose lesser sanctions. If Franchisee appeals revocation and
termination, such revocation may be held in abeyance pending judicial review by a court of

competent jurisdiction, provided Franchisee is otherwise in compliance with the Franchise.

Section 23. Non-Waiver. The failure of either party to insist upon strict performance of

any of the covenants and agreements of this Franchise or to exercise any option conferred in any
one or more instances shall not be construed to be a waiver or relinquishment of any such

covenants, agreements, or option or any other covenants, agreements or option.

Section 24. Police Powers and City Regulations. Nothing within this Franchise shall be

deemed to restrict the City’s ability to adopt and enforce all necessary and appropriate ordinances
regulating the performance of the conditions of this Franchise and the franchises of similarly-
situated entities, including any valid ordinance made in the exercise of its police powers in the
interest of public safety and for the welfare of the public. The City shall have the authority at all
times to reasonably control by appropriate regulations, consistent with 47 U.S.C. § 253, the
location, elevation, manner of construction, and maintenance of any Facilities by Franchisee and
other similarly-situated franchisees, and Franchisee shall promptly conform with all such
regulations, unless compliance would cause Franchisee to violate other requirements of law. The
City reserves the right to promulgate any additional regulations of general applicability as it may
find necessary in the exercise of its lawful police powers consistent with 47 U.S.C. § 253. In the
event of a conflict between the provisions of this Franchise and any other ordinance(s) enacted
under the City’s police power authority, such other ordinances(s) shall take precedence over this

Franchise.

Section 25. Cost of Publication. The cost of publication of this Franchise shall be borne by

Franchisee.
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Section 26. Acceptance. This Franchise may be accepted by Franchisee by its filing with

the City Clerk of an unconditional written acceptance, within thirty (30) days from the City’s
execution of this Franchise, in the form attached as Exhibit B. Failure of Franchisee to so accept
this Franchise shall be deemed a rejection by Franchisee and the rights and privileges granted shall
cease. In addition, Franchisee shall file the certificate of insurance and the additional insured
endorsements obtained pursuant to Section 18, any Performance Bonds, if applicable, pursuant to
Section 20.1, and the Franchise Bond required pursuant to Section 20.3, and the costs described in

Section 15.1.

Section 27. Survival. All of the provisions, conditions, and requirements of Section 5,

Section 6, Section 7, Section 8, Section 13, Section 14, Section 16,Section 17, Section 18, Section
19, Section 20, and Section 28 of this Franchise shall be in addition to any and all other obligations
and liabilities Franchisee may have to the City at common law, by statute, or by contract, and shall
survive this Franchise, and any renewals or extensions, to the extent provided for in those sections.
All of the provisions, conditions, regulations, and requirements contained in this Franchise shall
further be binding upon the successors, executors, administrators, legal representatives, and assigns
of Franchisee and all privileges, as well as all obligations and liabilities of Franchisee shall inure to
its successors and assigns equally as if they were specifically mentioned where Franchisee is

named.

Section 28. Changes of Ownership or Control.

28.1 This Franchise may not be directly or indirectly assigned, transferred, or
disposed of by sale, lease, merger, consolidation or other act of Franchisee, by operation of law or
otherwise, unless approved in writing by the City, which approval shall not be unreasonably
withheld, conditioned or delayed. The above notwithstanding, Franchisee may freely assign this
Franchise in whole or in part to a parent, subsidiary, or affiliated entity, unless there is a change of
control as described in Section 28.2 below, or for collateral security purposes. Franchisee shall
provide prompt, written notice to the City of any such assignment. In the case of transfer or
assignment as security by mortgage or other security instrument in whole or in part to secure

indebtedness, such consent shall not be required unless and until the secured party elects to realize
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upon the collateral. For purposes of this Section 28, no assignment or transfer of this Franchise
shall be deemed to occur based on the public trading of Franchisee’s stock; provided, however, any
tender offer, merger, or similar transaction resulting in a change of control shall be subject to the

provisions of this Franchise.

28.2  Any transactions that singularly or collectively result in a change of more
than fifty percent (50%) of the: ultimate ownership or working control of Franchisee, ownership or
working control of the Facilities, ownership or working control of affiliated entities having
ownership or working control of Franchisee or of the Facilities, or of control of the capacity or
bandwidth of Franchisee’s Facilities, shall be considered an assignment or transfer requiring City
approval. Transactions between affiliated entities are not exempt from City approval if there is a
change in control as described in the preceding sentence. Franchisee shall promptly notify the City
prior to any proposed change in, or transfer of, or acquisition by any other party of control of
Franchisee. Every change, transfer, or acquisition of control of Franchisee shall cause a review of
the proposed transfer. The City shall approve or deny such request for an assignment or transfer
requiring City’s consent within one-hundred twenty (120) days of a completed application from
Franchisee, unless a longer period of time is mutually agreed to by the parties or when a delay in
the action taken by the City is due to the schedule of the City Council and action cannot reasonably
be obtained within the one hundred twenty (120) day period. In the event that the City adopts a
resolution denying its consent and such change, transfer, or acquisition of control has been
affected, the City may revoke this Franchise, following the revocation procedure described in
Section 22 above. The assignee or transferee must have the legal, technical, financial, and other
requisite qualifications to own, hold, and operate Franchisee’s Services. Franchisee shall
reimburse the City for all direct and indirect costs and expenses reasonably incurred by the City in
considering a request to transfer or assign this Franchise, in accordance with the provisions of

Section 15.3 and Section 15.4, and shall pay the applicable application fee.

28.3  Franchisee may, without prior consent from the City: (i) lease the Facilities,
or any portion, to another person; (ii) grant an indefeasible right of user interest in the Facilities, or
any portion, to another person; or (iii) offer to provide capacity or bandwidth in its Facilities to

another person, provided further, that Franchisee shall at all times retain exclusive control over its
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Facilities and remain fully responsible for compliance with the terms of this Franchise, and
Franchisee shall furnish, upon request from the City, a copy of any such lease or agreement,
provided that Franchisee may redact the name, street address (except for City and zip code), Social
Security Numbers, Employer Identification Numbers or similar identifying information, and other
information considered confidential under applicable laws provided in such lease or agreement,
and the lessee complies, to the extent applicable, with the requirements of this Franchise and
applicable City codes. Franchisee’s obligation to remain fully responsible for compliance with the
terms under this Section 28.3 shall survive the expiration of this Franchise but only if and to the
extent and for so long as Franchisee is still the owner or has exclusive control over the Facilities

used by a third party.

Section 29. Entire Agreement. This Franchise constitutes the entire understanding and

agreement between the parties as to the subject matter within this Franchise and no other
agreements or understandings, written or otherwise, shall be binding upon the parties upon

execution of this Franchise.

Section 30. Eminent Domain. The existence of this Franchise shall not preclude the City

from acquiring by condemnation in accordance with applicable law, all or a portion of
Franchisee’s Facilities for the fair market value. In determining the value of such Facilities, no

value shall be attributed to the right to occupy the area conferred by this Franchise.

Section 31. Vacation. If at any time the City, by ordinance and in accordance with

applicable laws, vacates all or any portion of the area affected by this Franchise, the City shall not
be liable for any damages or loss to the Franchisee by reason of such vacation. The City shall use
reasonable efforts to reserve an appurtenant easement for public utilities within the vacated portion
of the Rights-of-Way within which Franchisee may continue to operate existing Facilities under
the terms of this Franchise for the remaining period of the term set forth in Section 1.1.
Notwithstanding the preceding sentence, the City shall incur no liability for failing to reserve such
easement. The City shall notify Franchisee in writing not less than sixty (60) days before vacating
all or any portion of any such area. The City may, after sixty (60) days’ written notice to

Franchisee, terminate this Franchise with respect to such vacated area.
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Section 32. Notice. Any notice or information required or permitted to be given to the

parties under this Franchise shall be sent to the following addresses unless otherwise specified by
personal delivery, overnight mail by a nationally recognized courier, or by U.S. certified mail,

return receipt requested and shall be effective upon receipt or refusal of delivery:

CITY OF BUCKLEY Astound Broadband, LLC

Attn: City Clerk 401 Kirkland Parkplace, Suite 500
PO Box 1960 Kirkland, WA 98033

Buckley WA 98321 Attn: Steve Weed, CEO and
Telephone: 360-829-1921 Byron Springer, EVP

Telephone: 425-896-1891

Section 33. Severability. If any section, sentence, clause, or phrase of this Franchise

should be held to be invalid or unconstitutional by a court of competent jurisdiction, such
invalidity or unconstitutionality shall not affect the validity or constitutionality of any other
section, sentence, clause, or phrase of this Franchise unless such invalidity or unconstitutionality
materially alters the rights, privileges, duties, or obligations, in which event either party may
request renegotiation of those remaining terms of this Franchise materially affected by such court’s

ruling.

Section 34. Compliance with all Applicable Laws. Each party agrees to comply with all

applicable present and future federal, state, and local laws, ordinances, rules, and regulations. This
Franchise is subject to ordinances of general applicability enacted pursuant to the City’s police
powers. The City reserves the right at any time to amend this Franchise to conform to any enacted,
amended, or adopted federal or state statute or regulation relating to the public health, safety, and
welfare, or relating to roadway regulation, or a City ordinance enacted pursuant to such federal or
state statute or regulation, when such statute, regulation, or ordinance necessitates this Franchise
be amended in order to remain in compliance with applicable laws, but only upon providing
Franchisee with thirty (30) days’ written notice of its action setting forth the full text of the
amendment and identifying the statute, regulation, or ordinance requiring the amendment. Said
amendment shall become automatically effective upon expiration of the notice period unless,

before expiration of that period, Franchisee makes a written request for negotiations regarding the
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terms of the amendment. If the parties do not reach agreement as to the terms of the amendment
within thirty (30) days of the call for negotiations, either party may pursue any available remedies

at law or in equity.

Section 35. Attorney Fees. If a suit or other action is instituted in connection with any

controversy arising out of this Franchise, each party shall pay all its legal costs and attorney fees
incurred in defending or bringing such claim or lawsuit, including all appeals, in addition to any
other recovery or award provided by law; provided, however, nothing in this section shall be

construed to limit the City’s right to indemnification under Section 17 of this Franchise.

Section 36. Hazardous Substances. Franchisee shall not introduce or use any hazardous

substances (chemical or waste), in violation of any applicable law or regulation, nor shall
Franchisee allow any of its agents, contractors, or any person under its control to do the same.
Franchisee will be solely responsible for and will defend, indemnify, and hold the City, its officers,
officials, employees, agents, and volunteers harmless from and against any and all claims, costs,
and liabilities including reasonable attorney fees and costs, arising out of or in connection with the
cleanup or restoration of the property to the extent caused by Franchisee’s use, storage, or disposal
of hazardous substances, whether or not intentional, and the use, storage, or disposal of such
substances by Franchisee’s agents, contractors, or other persons acting under Franchisee’s control,

whether or not intentional.

Section 37. Licenses, Fees and Taxes. Prior to constructing any Facilities or providing

Services within the City, Franchisee shall obtain a business or utility license from the City.
Franchisee shall pay all applicable taxes on personal property and Facilities owned or placed by
Franchisee in the Rights-of-Way and shall pay all applicable license fees, permit fees, and any
applicable tax unless documentation of exemption is provided to the City and shall pay utility taxes

and license fees properly imposed by the City under this Franchise.
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Section 38. Miscellaneous.

38.1 The City and Franchisee respectively represent that their respective
signatories are duly authorized and have full right, power, and authority to execute this Franchise

on such party’s behalf.

38.2  This Franchise shall be construed in accordance with the laws of the State of
Washington. The United States District Court for the Western District of Washington, and Pierce

County Superior Court have proper venue for any dispute related to this Franchise.

38.3  Section captions and headings are intended solely to facilitate the reading of
this Franchise. Such captions and headings shall not affect the meaning or interpretation of the

text within this Franchise.

38.4  Where the context so requires, the singular shall include the plural and the

plural includes the singular.

38.5 Franchisee shall be responsible for obtaining all other required approvals,
authorizations, and agreements from any party or entity and it is acknowledged and agreed that the
City is making no representation, warranty, or covenant whether any of the foregoing approvals,

authorizations, or agreements are required or have been obtained by Franchisee.

38.6 This Franchise is subject to all applicable federal, State and local laws,
regulations and orders of governmental agencies as amended, including but not limited to the
Communications Act of 1934, as amended, the Telecommunications Act of 1996, as amended and
the Rules and Regulations of the FCC. Neither the City nor Franchisee waive any rights they may

have under any such laws, rules or regulations.
38.7 There are no third party beneficiaries to this Franchise.
38.8  This Franchise may be enforced at both law and in equity.

Section 39. Corrections by City Clerk or Code Reviser. Upon approval of the City

Attorney, the City Clerk and the code reviser are authorized to make necessary corrections to this
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ordinance, including the correction of clerical errors; ordinance, section or subsection numbering;

or references to other local, state or federal laws, codes, rules, or regulations.

Section 40. Effective Date. This ordinance shall take effect and be in force five (5) days

from and after its passage and publication as provided by law.

PASSED BY THE CITY COUNCIL OF THE CITY OF BUCKLEY THIS 12TH DAY OF
APRIL, 2016; AND SIGNED IN AUTHENTICATION OF ITS PASSAGE THIS 13TH DAY

OF APRIL, 2016.
%ﬂp %SW
C Mayor Patricia ‘%5>mson
Attest: K_JJT /wuu) ® ,/—W
Joanne Starr, City Clerk

APPROVED AS TO FORM:
James E. Haney, CQAjomey

Vote Lyn Cristi Marvin Beau John Milt Jenney

Rose Boyle Sundstrom | Burkett | Leggett | Tremblay |Kyllonen
Barrett

Ayes: X X X X X

Nays: X

Abstentions:

Absent:
PUBLISHED: April 20, 2016
EFFECTIVE: April 25, 2016
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EXHIBIT A
Page 1 of 2

Services: Telecommunications services, private line, internet access services, dark fiber services
and lit fiber services.

Red Line = Aerial Construction
Yellow Line = Underground Construction

City-wide view.
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EXHIBIT A
Page 2 of 2

Services: Telecommunications services, private line, internet access services, dark fiber services
and lit fiber services.

Red Line = Aerial Construction
Yellow Line = Underground Construction

Enhanced view of Buckley Library location.
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EXHIBIT B
STATEMENT OF ACCEPTANCE

Astound Broadband, LLC d/b/a Wave (“Astound™) for itself, its successors and assigns, accepts
and agrees to be bound by all lawful terms, conditions and provisions of the Franchise attached and
incorporated by this reference. Astound declares that it has carefully read the terms and conditions
of this Franchise and unconditionally accepts all of the terms and conditions of the Franchise and
agrees to abide by such terms and conditions. Astound has relied upon its own investigation of all
relevant facts and it has not been induced to accept this Franchise and it accepts all reasonable
risks related to the interpretation of this Franchise.

Astound Broadband, LLC

By: W’K Date: __April 15, #o1b
Nﬁ.ﬁ/ﬂhaﬂfs‘ /Q\byé;,n et

Title: Semerad covnsed

ACKNOWLEDGEMENT
STATE OF WASHINGTON )
)SS.
COUNTY OF /<y )

I certify that I know or have satisfactory evidence that _Tzswes A Pernmecy— is the
person who appeared before me, and said person acknowledged that he/she signed this instrument,
on oath stated that he/she was authorized to execute the instrument and acknowledged it as the

(Gevermd  Covrsad of Astourd Broad bamd V-t0 be the free and voluntary act of such

party for the uses and purposes mentioned in the instrument.
DATED: __ Al 15, 291k

Notary Seal /gﬁv@dm il T ///[ e I

(Slgn/ ture of Notary)

7’DAVID JOHANNES VON MORITZ}

DPNID FvHANNES VTN MEFATE
SI':'IAC'I?;. g? x Agkl;flvsci}lgN # (Legibly Print or Stamp Name of Notary)

COMMISSION EXPIRES | Notary Public in and for the State of
““““““““ | Washingion
My appointment expires: < 7- 0 & - 217~




_ This bond supersedes and replaces prior
bond#106006178 with Travelers Casualty and Surety
FRANCHISE BOND Company of America effective April 4th 2016

Bond No. 52BSBHJ5893 Premium: $250.00
KNOW ALL MEN BY THESE PRESENTS, That we Astound Broadband, LLC , as Principal,
and Hartford Fire Insurance Company , a corporation of the State of Connecticut, as Surety, are held and
firmly bound unto City of Buckley, Washington , as Obligee, in the sum
of

Twenty Five Thousand and 00/100 Dollars, (_$25.000.00 ) lawful money of the United States

of America, to be paid unto said Obligee, its successors and assigns, jointly and severally, firmly, by these presents.

WHEREAS, The above bound Principal has entered into a written agreement, dated , with
the Obligee which grants a Franchise to the Principal for Telecommunications services within the City of Buckley

. Principal has agreed to faithfully perform and observe and fulfill all terms
and conditions of said Franchise agreement referred to above and said agreement is hereby made a part of this bond with
like force and effect as if herein set forth in length.

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, that if the above named Principal, its
successors or assigns, does and shall well and truly observe, perform and fulfill its obligation as set forth in the above
mentioned Franchise agreement, for which a bond must be posted, then the above obligation to be void; otherwise to
remain in full force and effect.

The bond is subject, however, to the following express conditions:

FIRST: That in the event of a default on the part of the Principal, its successors or assigns, a written statement of such
default with full details thereof shall be given to Surety promptly, and in any event, within thirty (30) days after the Obligee
shall learn of such default, such notice to be delivered to Surety at its Home Office in Hartford, Connecticut by registered
mail.

SECOND: That no claim, suit or action under this bond by reason of any such default shall be brought against Surety
unless asserted or commenced within (12) twelve months after the effective date of any termination or cancellation of this
bond.

THIRD: That this bond may be terminated of cancelled by Surety by thirty (__30  )days prior notice in writing to
Principal and to Obligee, such notice to be given by certified mail. Such termination or cancellation shall not affect any
liability incurred or accrued under this bond prior to the effective date of such termination or cancellation. The liability of the
Surety shall be limited to the amount set forth above and is not cumulative.

FOURTH: That no right of action shall accrue under this bond to or for the use of any person other than the Obligee, and
its successors and assigns.

IN WITNESS WHEREOF, The above bound Principal and the above bound Surety have hereunto set their hands and
seals on the __14th  day of Aprl ) 2016

Astound Broadband, LLCA

By: ;;gg t% (rensr\ Lounasol
N

Hartford Fire Insurance Company

MUy UL fe N —

Holly E. Ulfers
Attorney-in-fact

$-2403 (8-99)



Direct Inquiries/Claims to:

POWER OF ATTORNEY ..

Hartford, Connecticut 06455
call: 888-266-3488 or fax: 860-757-5835)

KNOW ALL PERSONS BY THESE PRESENTS THAT: Agency Code: 52-810246

EI Hartford Fire Insurance Company, a corporation duly organized under the laws of the State of Connecticut

Hartford Casualty Insurance Company, a corporation duly organized under the laws of the State of Indiana

D Hartford Accident and Indemnity Company, a corporation duly organized under the laws of the State of Connecticut

Ij Hartford Underwriters Insurance Company, a corporation duly organized under the laws of the State of Connecticut

[:l Twin City Fire Insurance Company, a corporation duly organized under the laws of the State of Indiana

:l Hartford Insurance Company of lllinois, a corporation duly organized under the laws of the State of Illinois

:I Hartford Insurance Company of the Midwest, a corporation duly organized under the laws of the State of Indiana

[___] Hartford Insurance Company of the Southeast, a corporation duly organized under the laws of the State of Florida
having their home office in Hartford, Connecticut (heremafter coltectively referred to as the "Companies”) do hereby make, constitute and appoint,
up to the amount of Unlimited
Nancy N. HEilli, Heather Alien, Roxana Palacios, Steven W. Palmer, Katie
Snider, Angela D. Tonnon, Holly E. Ulfers of SEATTLE, Washington

their true and lawful Attorney(s)-in-Fact, each in their separate capacity if more than one is named above, to sign its name as surety(ies) only as delineated
above by [}, and to execule, seal and acknowledge any and all bonds, undertakings, contracts and other written instruments in the nature thereof, on behalf
of the Companies in their business of guaranteeing the fidelity of persons, guaranteeing the performance of contracts and executing or guaranteeing bonds
and undertakings required or permitted in any actions or proceedings allowed by law,

In Witness Whereof, and as authorized by a Resoclution of the Board of Directors of the Companies on August 1, 2009, the Companies have
caused these presents to be signed by its Vice President and its corporate seals to be hereto affixed, duly attested by its Assistant Secretary. Further,
pursuant fo Resolution of the Board of Directors of the Companies, the Companies hereby unambiguously affirm that they are and will be bound by any
mechanically applied signatures applied o this Power of Atierney.

”"ﬂs——-

Wesley W. Cowling, Assistant Secretary M. Ross Fisher, Vice President

STATE OF CONNECTICUT
} sS Hartford
COUNTY OF HARTFORD
On this 12th day of July, 2012, before me personally came M. Ross Fisher, to me known, who being by me duly sworn, did depose and say: that
he resides in the County of Hartford, State of Connecticut; that he is the Vice President of the Companies, the corporations described in and which executed
the above instrument; that he knows the seals of the said corporations; that the seals affixed to the said instrument are such corporate seals; that they were
so affixed by authority of the Boards of Directors of said corporations and that he signed his name thereto by like authority.

Vo bawsT h?cu(}dwui

Kathleen T. Maynard

Notary Public
CERTIFIC 2
ATE My Commission Expires July 31, 2016

I, the undersigned, Vice President of the Companies, DO HEREBY CERTIRY. that the above and foregoing is a true and correct copy of the Power

of Attorney executed by said Companies, which is still in full force effective as of 14th day of April, 2016.
Signed and sealed at the Gity of Hartford.

Gélry W. Stumper, Vice President

POA 2012



Client#: 576808 WAVEDHOL
DATE (MMIDD/YYYY)

ACORD. CERTIFICATE OF LIABILITY INSURANCE 41202016

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPCN THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW., THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER,

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy{les) must be endorsed. If SUBROGATION IS WAIVED, subject to
the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the
certificate holder in lleu of such endorsement(s).

PRODUCER CONTACT
Kibble & Prentice, a !JS] Co CL _{FE(?,NNO Extl: 206 441-6300 ‘ F:lé. No: 610-362-8530
601 Union Street, Suite 1000 E-MAIL
le, WA 98101 ARDRESS:
Seattle, INSURER{S} AFFORDING GOVERAGE NAIC #
INsurer A : Travelers Property Cas. Co. of 25674
INSURED ; Travelers Indemnity Company 25658
WaveDivision Holdings, LLC LR Y
401 Parkplace Center, Ste #500 p— D:
Kirkland, WA 98033 :
INSURER E :
INSURER F ;
COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

THIS 1S TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN 1S SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

IIIE“TSRR TYPE OF INSURANCE N D POLICY NUMBER (MBI YY) ﬁ@%ﬁﬁﬁ, LIMITS
A | X| COMMERCIAL GENERAL LIABILITY 6304G482306 10/31/2015|10/31/2016 EACH OCCURRENCE 51,000,000
| CLAIMS-MADE OCCUR PR e hrmnea) | 51,000,000

MED EXP (Any one parson) 510,000

PERSONAL & ABV INJURY | 51,000,000

| GENL AGGREGATE LIMIT APPLIES PER; GENERAL AGGREGATE 52,000,000

|| PoLICY D JECT - Lac PRODUCTS - coMpror acs | $2,000,000
OTHER: $

B | AUTOMOBILE LIABILITY 8104G139079 10/31/2015(10/31/2016 FoVameo e o= WMT | 1,000,000
X| any auto BODILY INJURY {Par parson) | $
: AL SINED - SCHEDULED BODILY INJURY {Per accident) | $
| X| HreD AUTOS hoThg NES _ | PROPERTY BAWAGE p
§

A | X|UMBRELLALIAB | X | occur CuUPAG482306 10/31/2015|10/31/2016 EACH OCCURRENCE 520,000,000
EXCESS LIAB CLAIMS-MADE . AGGREGATE 520,000,000
oep | X| rerentions10000 $

A | WORKERS COMPENSATION " HJUB4G17745315 10/31/2015(10/31/2016 X [Efryre [ [

ANY PROGRIETORPARTNEREXECUTIVE NIA WA Stop Gap E.L. EACH ACCIDENT 51,000,000
{Mandatory in NH} E.L. DISEASE - EA EMPLOYEE| 51,000,000
B et ON OF & E.L. DISEASE - POLICY LiiT | 51,000,000

DESCRIPTION OF OPERATIONS below

DESCRIPTION OF OPERATIONS  LOCATIONS { VEHIGLES {ACORD 101, Additlonal Remarks Schadule, may be attached If moera space s required)
The Genera! Liability, Automobile Liability and Umbrella Liability policies include an automatic Additional

Insured endorsement that provides Additional Insured status to the Certificate Holder, its officers,

officials, employees, agents and volunteers, only when there Is a written contract that requires such

status, and only with regard to work performed on behaif of the named insured. The General Liability policy
contains a special endorsement with Primary and Noncontributory wording, when required by written contract.
{See Attached Descriptions)

CERTIFICATE HOLDER CANCELLATION
Citv of Buckl SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
The City of Buckley THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
933 Main St., ACCORDANCE WITH THE POLICY PROVISIONS.

Buckley, WA 98321
AUTHORIZED REPRESENTATIVE

Asrpy B, foosnne3H

®© 1988-2014 ACORD CORPORATION. All rights reserved.

ACORD 25 (2014/01) 1 of2 The ACORD name and fogo are reglstered marks of ACORD
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_ DESCRIPTIONS (Continusd from Page 1) _

The General Liability policy includes an endorsement providing that 30 days notice of cancellation will be
given to the Certificate Holder by the Insurance Carrier.
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WaveDivision Holdings, LLC
Named Insured

Insurance included in this portfolio will provide protection for the following individuals and/or
business entities subject to terms and conditions of the actual policies.

All Lines of Coverage

WaveDivision Holdings, LLC, a Delaware limited liability company

Cedar Communications, LLC, a Washington limited liability company
WaveDivision |, LLC, a Washington limited liability company

WaveDivision I, LLC, a Washington limited liability company

WaveDivision I, LLC, a Washington limited liability company
WaveDivision 1V, LLC, a Washington limited liability company

Wave Broadband, LLC, a Washington limited liability company (Inactive as of 2009)
Astound Broadband, LLC

Wave/Powers Acquisition, LLC

Wave Business Solutions, LLC

WaveDivision VI, LLC, a Washington limited liability company
WaveDivision VII, LLC, a Washington limited liability company

Michigan Broadband, LLC (Not listed on the Workers Compensation policy)
OH WDH Holdco, LLC

WDH Black Rock, LLC

Seattle's Best Internet, LLC, A Washington limited liability company
Vanoppen.biz LLC, a Washington limited liability company

WDH Canada, LLC, a Washington fimited liability company

SNI Networks Canada ULC, a British Columbia unlimited liability company

Wave Data Centers, LLC



COMMERCIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

TECHNOLOGY XTEND ENDORSEMENT

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

GENERAL DESCRIPTION OF COVERAGE - This endorsement hroadens coverage. However, coverage for any
injury, damage or medical expenses described in any of the provisions of this endorsement may be excluded or
limited by another endorsement to this Coverage Part, and these coverage broadening provisions do not apply to
the extent that coverage is excluded or limited by such an endorsement. The following listing is a general cover-
age description only. Limitations and exclusions may apply to these coverages. Read all the provisions of this en-
dorsement and the rest of your policy carefully to determine rights, duties, and what is and is not covered.

CGD4170112

A. Reasonable Force Property Damage — Ex-
ception To Expected Or Intended Injury Ex-
clusion

Non-Owned Watercraft Less Than 75 Feet
Aircraft Chartered With Pilot

Damage To Premises Rented To You
Increased Supplementary Payments

Who Is An Insured — Employees And Volun-
teer Workers — First Aid

Who Is An Insured — Employees — Supervi-
sory Paositions

H. Who Is An Insured — Newly Acquired Or
Formed Organizations

I. Blanket Additional insured — Owners, Manag-
ers Or Lessors Of Premises

J. Bianket Additional Insured — Lessors Of
Leased Equipment

mTmOD oW

2

PROVISIONS
A. REASONABLE FORCE PROPERTY DAMAGE —

EXCEPTICN TO EXPECTED OR INTENBED IN-
JURY EXCLUSION

The following replaces Exclusion a., Expected Or
Intended Injury, in Paragraph 2., of SECTION | -
COVERAGES - COVERAGE A BODILY IN-
JURY AND PROPERTY DAMAGE LIABILITY:

a. Expected Or Intended Injury Or Damage
"Bodily injury” or "property damage" expected or
intended from the standpoint of the insured. This
exclusion does not apply to "bodily injury" or
"property damage" resulting from the use of rea-
sonable force to protect any person or property.

©® 2012 The Travelers Indemnity Company. All rights reserved,

K. Blanket Additional Insured — Persons Or Or-
ganizations For Your Ongoing Operations As
Required By Written Contract Or Agreement

l.. Blanket Additional insured — Broad Form
Vendors

M. Who Is An Insured - Unnamed Subsidiaries

N. Who Is An insured — Liability For Conduct Of
Unnamed Partnerships Or Joint Ventures

0. Medical Payments — Increased Limits
P. Contractual Liability - Railroads

Q. Knowledge And Notice Of Occurrence Or Of-
fense

R. Unintentional Omission
Blanket Waiver Of Subrogation

2

. NON-OWNED WATERCRAFT LESS THAN 75

FEET

The following replaces Paragraph {2) of Exclusion
g., Aircraft, Auto Or Watercraft, in Paragraph 2.
of SECTION | - COVERAGES - COVERAGE A
BODILY INJURY AND PROPERTY DAMAGE
LIABILITY:

(2} A watercraft you do not own that is:
(a) Less than 75 feet long; and

(b) Not being used to carry any person or
property for a charge.

. AIRCRAFT CHARTERED WITH PILOT

The following is added to Exclusion g., Aircraft,
Auto Or Watercraft, in Paragraph 2. of SECTION

Page 1 of &
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COMMERCIAL GENERAL LIABILITY

| - COVERAGES - COVERAGE A BODILY IN-
JURY AND PROPERTY DAMAGE LIABILITY:

This exclusion does not apply to an aircraft that
is:

(a} Chartered with a pilot to any insured;
(b) Nct owned by any insured; and

(c} Not being used fo carry any person or prop-
erty for a charge.

D. DAMAGE TO PREMISES RENTED TO YOU

1. The first paragraph of the exceptions in Ex-
clusion j., Damage To Property, in Para-
graph 2, of SECTION | - COVERAGES -
COVERAGE A BODILY INJURY AND
PROPERTY DAMAGE LIABILITY is deleted.

2. The following replaces the last paragraph of
Paragraph 2., Exclusions, of SECTION [ -
COVERAGES - COVERAGE A BODILY IN-
JURY AND PROPERTY DAMAGE LIABIL-
ITY:

Exclusions c., g. and h., and Paragraphs (1),
(3) and (4) of Exclusion j., do not apply t©
"premises damage”. Exclusion f.{1)}{a) does
not apply to "premises damage" caused by
fire unless Exclusion f. of Section | — Cover-
age A - Bodily Injury And Property Damage
Liability is replaced by another endorsement
to this Coverage Part that has Exclusion - Al
Pollution Injury Or Damage or Total Poliution
Exclusion in its title. A separate limit of insur-
ance applies to "premises damage" as de-
scribed in Paragraph 6. of Section I — Limits
Of Insurance.

3. The following replaces Paragraph 6. of SEC-
TION Il - LIMITS OF INSURANCE:

8. Subject to 5. above, the Damage To
Premises Rented To You Limit is the
most we will pay under Coverage A for
damages because of "premises damage"
to any one premises.

4. The following replaces Paragraph a. of the

definition of "insured contract" in the DEFINI-
TIONS Section:

a. A contract for a lease of premises. How-
ever, that portion of the contract for a
lease of premises that indemnifies any
person or organization for "premises
damage" is not an "insured contract";

The following is added to the DEFINITIONS
Section:

"Premises damage" means "properly dam-

age” to;

a. Any premises while rented to you or tem-
porarily occupied by you with permission
of the owner; or

k. The contents of any premises while such
premises is rented to you, if you rent such
premises for a period of seven or fewer
consecutive days.

The following replaces Paragraph 4.b.(1)(b)
of SECTION IV - COMMERCIAL GENERAL
LIABILITY CONDITIONS:

(b} That is insurance for "premises damage”,
or

Paragraph 4.b.(1){c) of SECTION IV -
COMMERCIAL GENERAL LIABILITY CON-
DITIONS is deleted.

E. INCREASED SUPPLEMENTARY PAYMENTS

1,

The following replaces Paragraph 1.b. of
SUPPLEMENTARY PAYMENTS - COVER-
AGES A AND B of SECTION | - COVER-
AGES:

h. Up to $2,500 for cost of bail bonds re-
quired because of accidents or traffic law
violations arising out of the use of any
vehicle to which the Bodily Injury Liability
Coverage applies. We do not have to fur-
nish these bonds.

. 2, The following replaces Paragraph 1.d. of
The Damage To Premises Rented To SUPPLEMENTARY PAYMENTS — COVER-
You Limit will be: AGES A AND B of SECTION | - COVER-
a. The amount shown for the Damage AGES:
To Premises Rented To You Limit on d. All reasonable expenses incurred by the
the Declarations of this Coverage insured at our request to assist us in the
Part; or investigation or defense of the claim or
b. $300,000 if no amount is shown for "suit", including actual loss of earnings up
the Damage To Premises Rented To to $500 a day because of time off from
You Limit on the Declarations of this work.
Coverage Part.
Page 2 of 6 ® 2012 The Travelers Indemnity Company, All rights reserved. CG D417 0112
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F. WHO IS AN INSURED - EMPLOYEES AND

VOLUNTEER WORKERS ~ FIRST AID

1. The following is added to the definition of “oc-
currence" in the DEFINITIONS Section:

Unless you are in the business or occupation
of providing professional health care services,
"occurrence” also means an act or omission
committed by any of your “employees” or
"volunteer workers”, other than an employed
or volunteer doctor, in providing or failing to
provide first aid or "Good Samaritan services"
to a person.

2. The following is added to Paragraph 2.a.(1) of
SECTION Il - WHO IS AN INSURED:

Unless you are in the business or occupation
of providing professional health care services,
Paragraphs {1 }a), (b}, {c) and (d) above do
not apply to "bodily injury" arising out of pro-
viding or failing to provide first aid or "Good
Samaritan services" by any of your "employ-
ees" or "volunteer workers", other than an
employed or volunteer doctor. Any of your
"employees" or "volunteer workers” providing
or failing to provide first aid or "Good Samari-
tan services" during their work hours for you
will be deemed to be acting within the scope
of their employment by you or performing du-
ties related to the conduct of your business.

3. The following is added to Paragraph 5. of
SECTION {ll - LIMITS OF INSURANCE:

For the purposes of determining the applica-
ble Each Occurrence Limit, all related acts or
omissions committed by any of your "employ-
ees" or "volunteer workers" in providing or
failing to provide first aid or "Good Samaritan
services" to any one person will be deemed to
be one "occurrence”.

4, The following is added to the DEFINITIONS
Section:

"Good Samaritan services" means any emer-
gency medical services for which ne compen-
sation is demanded or recelved.

G. WHO IS AN INSURED - EMPLOYEES - SU-

PERVISORY POSITIONS

The following is added to Paragraph 2.a.(1} of
SECTION 1l —WHO IS AN INSURED:

Paragraphs (1}{a}, {b) and {c) above do not apply
to "bodily injury" or "personal injury" to a co-
"employee” in the course of the co-"employee’s"
employment by you arising out of work by any of

© 2012 The Travelers Indemnity Company. All rights reserved.

COMMERCIAL GENERAL LIABILITY

your "employees" who hold a supervisory posi-
tion.

. WHC IS AN INSURED - NEWLY ACQUIRED

OR FORMED ORGANIZATIONS

The following replaces Paragraph 4. of SECTION
Il - WHO IS AN INSURED of the Commercial
General Liability Coverage Form, and Paragraph
3. of SECTION H — WHO IS AN INSURED of the
Global Companion Commercial General Liability
Coverage Form, to the extent such coverage
forms are part of your policy:

Any organization you newly acquire or form, other
than a partnership or joint venture, of which you
are the sole owner or in which you maintain the
majority ownership interest, wilt qualify as a
Named Insured if there is no other insurance
which provides similar coverage to that organiza-
tion. However:

a. Coverage under this provision is afforded
only:

(1) Until the 180th day after you acquire or
form the organization or the end of the
policy period, whichever is earlier, if you
do not report such organization in writing
to us within 180 days after you acquire or
form it; or

(2) Until the end of the policy period, when
that date is later than 180 days after you
acquire or form such organization, if you
report such organization in writing to us
within 180 days after you acquire or form
it, and we agree in writing that it will con-
tinue to be a Named Insured until the end
of the policy period;

b. Coverage A does not apply to "bodily injury”
or "property damage" that occurred before
you acquired or formed the organization; and

c. Coverage B does not apply to "personal in-
jury” or "advertising injury® arising out of an
offense committed before you acquired or
formed the organization,

BLANKET ADDITIONAL INSURED — OWNERS,
MANAGERS OR LESSORS OF PREMISES

The following is added to SECTION II - WHO IS
AN INSURED:

Any person or organization that is a premises
owner, manager or lessor is an insured, but only
with respect to liability arising out of the owner-
ship, maintenance or use of that part of any prem-
ises leased to you,

The insurance provided to such premises owner,
manager or lessor does not apply to:

Page 3 of 6
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COMMERCIAL GENERAL LIABILITY

J.

Page 4 of 6

a. Any "bodily injury" or "property damage"
caused by an "occurrence" that {akes place,
or "personal injury" or "advertising injury”
caused by an offense that is commiited, after
you cease to be a tenant in that premises; or

b. Structural alterations, new construction or
demcolition operations performed by or on be-
half of such premises owner, manager or les-
sor.

BLANKET ADDITIONAL INSURED - LESSORS
OF LEASED EQUIPMENT

The following is added to SECTION Il - WHO IS
AN INSURED:;

Any person or organization that is an equipment
lessor is an insured, but only with respect to liabil-
ity for "bodily injury", "property damage", “"per-
sonal injury" or “"advertising injury” caused, in
whole or in part, by your acts or omissions in the
maintenance, operation or use by you of equip-

ment leased to you by such equipment lessor.

The insurance provided to such equipment lessor
does not apply to any "bodily injury" or "property
damage" caused by an "occurrence" that takes
place, or "persenal injury”" or “advertising injury”
caused by an offense that is committed, after the
equipment lease expires.

BLANKET ADDITIONAL INSURED - PERSONS
OR ORGANIZATIONS FOR YOUR ONGOING
OPERATIONS AS REQUIRED BY WRITTEN
CONTRACT OR AGREEMENT

The following is added to SECTION Il - WHO [S
AN INSURED:

Any person or organization that is not otherwise
an insured under this Coverage Part and that you
have agreed in a written contract or agreement to
include as an additional insured on this Coverage
Part is an insured, but only with respect to liability
for "bodily injury” or "property damage" that:
a. Is caused by an "occurrence” that takes place
after you have signed and executed that con-
tract or agreement; and

b. Is caused, in whole or in part, by your acts or
omissions in the performance of your ongoing
operations to which that contract or agree-
ment applies or the acts or omissions of any
person or organization performing such op-
arations on your behalf.

The limits of insurance provided fo such insured
will be the limits which you agreed to provide in
the written contract or agreement, or the limits
shown in the Declarations, whichever are less.

® 2012 The Travelers Indemnity Company. All rights reserved.

L. BLANKET ADDITIONAL INSURED - BROAD

FORM VENDORS

The following is added to SECTION Il - WHO IS
AN INSURED:

Any person or organization that is a vendor and
that you have agreed in a written contract or
agreement to include as an additional insured on
this Coverage Part is an insured, but only with re-
spect to liability for "bodily injury" or "property
damage" that:
a. |s caused by an "occurrence” that {akes place
after you have signed and executed that con-
tract or agreement; and

b, Arises out of "your products" which are dis-
tributed or sold in the regular course of such
vendor's business.

The insurance provided to such vendar is subject
to the following provisions:

a. The limits of insurance provided to such ven-
dor will be the limits which you agreed to pro-
vide in the written contract or agreement, or
the limits shown in the Declarations, which-
ever are less.

h. The insurance provided to such vendor does
not apply to:

(1) Any express warranty not authorized by
you;

{2) Any change in "your preducts” made by
such vendor;

{3) Repackaging, unless unpacked solely for
the purpose of inspection, demonstration,
testing, or the substitution of parts under
instructions from the manufacturer, and
then repackaged in the original container;

{4) Any failure to make such inspections, ad-
justments, tests or servicing as vendors
agree to perform or normaily undertake to
perform in the regular course of business,
in connection with the distribution or sale
of "your products”;

{5) Demonstration, instaliation, servicing or
repair operations, except such operations
performed at such vendor's premises in
connection with the sale of "your prod-
ucts"; or

{6) "Your products" which, after distribution
or sale by you, have been labeled or re-
labeled or used as a container, part ot in-
gredient of any other thing or substance
by or on behalf of such vendor.

CG D417 0112
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Coverage under this provision does not apply to:

a. Any person or organization from whom you
have acquired "your products”, or any ingre-
dient, part or container entering into, accom-
panying or containing such products; or

b. Any vendor for which coverage as an addi-
tional insured specifically is scheduled by en-
dorsement.

. WHO IS AN INSURED - UNNAMED SUBSIDI-
ARIES

The following is added to SECTION Il - WHO 18
AN INSURED:

Any of your subsidiaries, other than a partnership
or joint venture, that is not shown as a Named In-
sured in the Declarations is a Named Insured if;

a. You maintain an ownership interest of more
than 50% in such subsidiary on the first day
of the policy period; and

b. Such subsidiary is not an insured under simi-
lar other insurance.

No such subsidiary is an insured for "bodily injury”
or "property damage" that occurred, or "personal
injury" or "advertising injury" caused by an of-
fense committed:

a. Before you maintained an ownership interest
of more than 50% In such subsidiary; or

h. After the date, if any, during the policy period
that you no longer maintain an ownership in-
terest of more than 50% in such subsidiary.

. WHO IS AN INSURED - LIABILITY FOR CON-

DUCT OF UNNAMED PARTNERSHIPS OR
JOINT VENTURES

The following replaces the last paragraph of
SECTION Il - WHO {S AN INSURED:

No person or organization is an insured with re-
spect to the conduct of any current or past part-
nership or joint venture that is not shown as a
Named Insured in the Declarations. This para-
graph does not apply to any such partnership or
joint venture that otherwise qualifies as an in-
sured under Section Il — Who Is An Insured.

. MEDICAL PAYMENTS — INCREASED LIMITS

The following replaces Paragraph 7. of SECTION
Il - LIMITS OF INSURANCE:

7. Subject to 5. above, the Medical Expense
Limit is the most we will pay under Coverage
C for all medical expenses because of "bodily
injury" sustained by any one person, and will
be the higher of:

(a) $10,000; or

® 2012 The Travelers Indemnity Company. Al rights reserved.

COMMERCIAL GENERAL LIABILITY

(b} The amount shown on the Declarations of
this Coverage Part for Medical Expense
Limit.

P. CONTRACTUAL LIABILITY — RAILROADS

1. The following replaces Paragraph c¢. of the
definition of "insured contract" in the DEFINI-
TIONS Section:

¢. Any easement or license agreement;

2. Paragraph £.{1) of the definition of "insured
contract" in the DEFINITIONS Section is de-
leted.

Q. KNOWLEDGE AND NOTICE OF OCCUR-

RENCE OR OFFENSE

The following is added to Paragraph 2., Duties In
The Event of Occurrence, Offense, Claim or
Suit, of SECTION IV ~ COMMERCIAL GEN-
ERAL LIABILITY CONDITIONS:

e. The following provisions apply to Paragraph
a. above, but only for the purposes of the in-
surance provided under this Coverage Part to
you or any insured listed in Paragraph 1. or 2.
of Section Il - Who s An Insured:

{1) Notice to us of such "occurrence” or of-
fense must be given as soon as practica-
ble only after the "occurrence" or offense
is known to you (if you are an individual},
any of your partners or members who is
an individual (if you are a partnership or
joint venture), any of your managers who
is an individual {if you are a limited liability
company), any of your trustees who is an
individual (if you are a trust), any of your
"executive officers" or directors {if you are
an arganization other than a partnership,
joint venture, limited liability company or
trust) or any "employee” authorized by
you to give notice of an "occurrence" or
offense.

(2) If you are a partnership, joint venture, lim-
ited liability company or trust, and none of
your partners, joint venture members,
managers or trustees are individuals, no-
tice to us of such "occurrence” or offense
must be given as soon as practicable only
after the "occurrence"” or offense is known
by:

(a) Any individual who is:
(i) A pariner or member of any part-
nership or joint venture;
(i) A manager of any limited liability
company;

Page 5 of 6
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COMMERCIAL GENERAL LIABILITY

(3)

(iii) A trustee of any trust; or

(iv) An executive officer or director of
any other organization;

that is your partner, joint venture
member, manager or trustee; or

{b) Any "employee" authorized by such
partnership, joint venture, limited li-
ability company, trust or other organi-
zation to give notice of an "occur-
rence” or offense.

Notice to us of such "occurrence” or of-
fense will be deemed to be given as soon
as practicable if it is given in good faith as
soon as practicable to your workers'
compensation insurer. This applies only if
you subsequently give notice to us of the
"occurrence" or offense as soon as prac-
ticable after any of the persons described
in Paragraphs e. (1) or {(2) above discov-
ers that the "occurrence” or offense may
result in sums to which the insurance
provided under this Coverage Part may

apply.

However, if this policy includes an endorse-
ment that provides limited coverage for "bod-
ily injury” or "property damage" or pollution
costs arising out of a discharge, release or
escape of "pollutants" which contains a re-
quirement that the discharge, release or es-
cape of "pollutants” must be reported to us
within a specific number of days after its

FPage 6 of 6
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abrupt commencement, this Paragraph e.
does not affect that requirement.

R. UNINTENTIONAL OMISSION

The following is added to Paragraph 6., Repre-
sentations, of SECTION IV - COMMERCIAL
GENERAL LIABILITY CONDITIONS:

The unintentional omission of, or unintentional er-
ror in, any information provided by you which we
relied upon in issuing this policy will not prejudice
your rights under this insurance. However, this
provision does not affect our right to collect addi-
tional premium or to exercise our rights of cancel-
laticn or nonrenewal in accordance with applica-
ble insurance laws or regulations.

BLANKET WAIVER OF SUEROGATION

The following is added to Paragraph 8., Transfer
Of Rights Of Recovery Against Others To Us,
of SECTION IV — COMMERCIAL GENERAL LI-
ABILITY CONDITIONS:

If the insured has agreed in a contract or agree-
ment to waive that insured's right of recovery
against any person or organization, we waive our
right of recovery against such person or organiza-
tion, but only for payments we make because of:

a. "Bodily injury" or "property damage" caused
by an "occurrence" that takes place; or

h. "Personal injury" or ‘“advertising
caused by an offense that is committed,

subsequent to the execution of the contract or
agreement.

injury"”

CGD4 170112
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COMMERCIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY., PLEASE READ IT CAREFULLY.

OTHER INSURANCE — ADDITIONAL INSUREDS -
PRIMARY AND NON-CONTRIBUTORY WITH RESPECT TO
CERTAIN OTHER INSURANCE

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

The following is added to Paragraph 4. a., Primary
Insurance, of SECTION IV - COMMERCIAL GEN-
ERAL LIABILITY CONDITIONS:

However, if you specifically agree in a written contract
or agreement that the insurance afforded to an addi-
tional insured under this Coverage Part must apply on
a primary basis, or a primary and nen-contributory
basis, this insurance is primary to other insurance that
is available to such additional insured which covers
such additional insured as a named insured, and we
will not share with that other insurance, provided that:

CGP4250708

& 2008 The Travelers Companies, inc.

(1) The "bodily injury” or "property damage” for which
coverage Is sought is caused by an "occurrence”
that takes place; and

(2) The *personal injury” or “advertising injury" for
which coverage is sought arises out of an offense
that Is committed;

subsequent to the signing and execution of that con-
tract or agreement by you.
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COMMERCIAL AUTO

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

BUSINESS AUTO EXTENSION ENDORSEMENT

This endorsement modifies insurance provided under the following:

BUSINESS AUTO COVERAGE FORM

Wilh respect to coverage provided by this endersement, the provisions of the Coverage Form apply unless modi-
fied by the endorsement.

GENERAL DESCRIPTION OF COVERAGE - This endorsement broadens coverage. However, coverage for any
injury, damage or medical expenses described in any of the provisions of this endorsement may be excluded or
limited by ancther endorsement to the Coverage Part, and these coverage broadening provisions do not apply to
the extent that coverage is excluded or limited by such an endorsement. The following listing is a general cover-
age description only. Limitations and exclusions may apply to these coverages. Read all the provisions of this en-
dorsement and the rest of your policy carefully to determine rights, duties, and what is and is not covered.

A. BROAD FORM NAMED INSURED

B. BLANKET ADDITIONAL INSURED

C. EMPLOYEE HIRED AUTO

D. EMPLOYEES AS INSURED

E. SUPPLEMENTARY PAYMENTS - INCREASED
LIMITS

F. HIRED AUTO -~ LIMITED WORLDWIDE
COVERAGE - INDEMNITY BASIS

G. WAIVER OF DEDUCTIBLE - GLASS

PROVISIONS

A. BROAD FORM NAMED INSURED
The following is added to Paragraph A.1., Who Is
An Insured, of SECTION Il - LIABILITY COV-
ERAGE:
Any organization you newly acquire or form dur-
ing the policy period over which you maintain
50% or more ownership interest and that is not
separately insured for Business Auto Coverage.
Coverage under this provision is afforded only un-
til the 180th day after you acquire or form the or-
ganization or the end of the policy period, which-
ever is earlier.

B. BLANKET ADDITIONAL INSURED
The following is added to Paragraph ¢. in A1,
Who Is An Insured, of SECTION Il - LIABILITY
COVERAGE:
Any person or organization who is required under
g written contract or agreement batween you and
that person or organization, that is signed and

CAT3530310

H.

HIRED AUTO PHYSICAL DAMAGE - LOSS
OF USE ~ INCREASED LIMIT

PHYSICAL DAMAGE - TRANSPORTATION
EXPENSES — INCREASED LIMIT

PERSONAL EFFECTS

K. AIRBAGS

C.

® 2010 The Travelers Indemnity Company.

NOTICE AND KNOWLEDGE OF ACCIDENT
OR LOSS

BLANKET WAIVER OF SUBROGATION

UNINTENTIONAL ERRORS OR OMISSIONS

executed by you before the "bodily injury" or
"property damage” occurs and that is in effect
during the policy period, to be named as an addi-
tional insured is an “insured” for Liability Cover-
age, but only for damages to which this insurance
applies and only to the extent that person or or-
ganization qualifies as an “insured" under the
Who Is An Insured provision contained in Section
i

EMPLOYEE HIRED AUTO

1, The following is added te Paragraph A.1.,
Who Is An Insured, of SECTION Il -~ Ll-
ABILITY COVERAGE:

An "employee" of yours is an "insured” while
operating an “auto” hired or rented under &
contract or agreement in thal "employee's"
name, with your pemmission, while performing
duties related to the conduct of your busi-
ness.

Page 1 of 4
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COMMERCIAL AUTO

2. The following replaces Paragraph b. in B.5.,
Other Insurance, of SECTION IV — BUSI-
NESS AUTO CONDITIONS:

b. For Hired Auto Physical Darmage Cover-
age, the following are deemed to be cov-
ered "autos" you own:

(1) Any covered "auto" you lease, hire,
rent or borrow; and

{2) Any covered "auto" hired or renied by
your "employee" under a contract in
that individual “"employee's’ name,
with your permission, while perform-
ing duties relaled to the conduct of
your business,

However, any "auto” that is leased, hired,
rented or borrowed with a driver is not a
covered "auto”.

D. EMPLOYEES AS INSURED

The following is added to Paragraph A.1., Who Is
An Insured, of SECTION |l « LIABILITY COV-
ERAGE:

Any "employee” of yours is an "insured” while us-
ing a covered "auto™ you don't own, hire or borrow
in your business or your personal affairs.

E. SUPPLEMENTARY PAYMENTS — INCREASED
LIMITS

1. The following replaces Paragraph A.2.a.(2),
of SECTION Il ~ LIABILITY COVERAGE:

(2) Up to $3,000 for cost of bail bonds (in-
cluding bonds for related traffic law viola-
tions) required because of an "accident”
we cover. We do not have fo furnish
these bonds.

2. The following replaces Paragraph A.2.a.(4},
of SECTION Il - LIABILITY COVERAGE,

(4) All reasonable expenses incurred by the
“insured" at our request, including actual
loss of earnings up 10 $500 a day be-
cause of time off from work.

F. HIRED AUTO - LIMITER WORLDWIDE COV-
. ERAGE - INDEMNITY BASIS

The following replaces Subparagraph (5) in Para-
graph B.7., Policy Period, Coverage Territory,
of SECTION IV - BUSINESS AUTO CONDI-
TIONS:

{5) Anywhere in the world, except any country or
jurisdiction while any trade sanction, em-
bargo, or similar regulation imposed by the
United States of America applies to and pro-
hibits the transaction of business with or

o
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within such country or jurisdiction, for Liability
Coverage for any covered “auto" that you
lease, hire, rent or borrow without a driver for
a period of 30 days or less and that is not an
"auto” you lease, hire, rent or horrow from
any of your "employees”, partners (if you are
a partnership), members (if you are a limited
liability company) or members of their house-
holds.

(a) With respect to any claim made or "suit”
brought outside the United States of
America, the territories and possessions
of the United States of America, Puerto
Rico and Canada:

(i) You must arrange to defend the "in-
sured" against, and investigate or set-
tle any such c¢laim or "suit" and keep
us advised of all proceedings and ac-
tions.

(i7) Neither you nor any other involved
"insured” wili make any settlement
without our consent.

{iii) We may, at our discretion, participate
in defending the "insured” against, or
in the settlement of, any claim or
"suit",

{iv) We will reimburse the "insured” for
sumns that the “insured” legally must
pay as damages because of "bodily
injury" or "property damage" to which
this insurance applies, that the “in-
sured" pays with our consent, but
only up to the limit described in Para-
graph €., Limit Of Insurance, of SEC-
TION {l — LIABILITY COVERAGE.

(v) We will reimburse the "insured" for
the reasonable expenses incurred
with our consent for your investiga-
tion of such claims and your defense
of the “insured" against any such
"suit®, but only up to and included
within the limit descriced in Para-
graph C. Limit Of Insurance, of
SECTION #l — LIABILITY COVER-
AGE, and not in addition to such limit,
Our duty to make such payments
ends when we have used up the ap-
plicable limit of insurance in pay-
ments for damages, settiements or
defense expenses.

{b) This insurance is excess over any valid
and collectible other insurance available
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fo the "insured” whether primary, excess
contingent or on any other basis.

{c) This insurance is not a substitute for re-
quired or compulsory insurance in any
country outside the United States, its ter-
ritories and possessions, Puerto Rico and
Canada.

You agree to maintain all required or
compulsory insurance in any such coun-
try up to the minimum limits required by
local law. Your failure to comply with
compulsory insurance requirements will
not invalidate the coverage afforded by
this policy, but we will only be liable to the
same extent we would have been liable
had you complied with the compulsory in-
surance requirements.

{d} 1t is understood that we are not an admii-
ted or authorized insurer ouiside the
United States of America, its terrilories
and possessions, Puerto Rico and Can-
ada. We assume no responsibility for the
furnishing of cerificates of insurance, or
for compliance in any way with the laws
of other countries relating to insurance.

G. WAWER OF DEDUCTIBLE -~ GLASS

The following is added to Paragraph D., Deducti-

ble, of SECTION Il - PHYSICAL DAMAGE

COVERAGE:

No deductible for a covered "auto” will apply fo
glass darnage if the glass is repaired rather than
replaced.

. HIRED AUTO PHYSICAL DAMAGE - LOSS OF

USE ~ INCREASED LIMIT

The following replaces the last sentence of Para-
graph A4.b., Loss Of Use Expenses, of SEC-
TICN Iit - PHYSICAL DAMAGE COVERAGE:

However, the most we will pay for any expenses
for loss of use is $65 per day, to a maximum of
$750 for any one "accident”,

PHYSICAL DAMAGE - TRANSPORTATION
EXPENSES - INCREASED LIMIT

The following replaces the first sentence in Para-
graph A.d.a., Transportation Expenses, of
SECTION 11 — PHYSICAL DAMAGE COVER-
AGE:

We will pay up to $50 per day to a maximum of
$1,500 for temporary transportation expense in-
curred by you because of the total theft of a cov-
ered "zuto” of the privale passenger type.

© 2010 The Travelers Indemnity Campany.

COMMERCIAL AUTO

J. PERSONAL EFFECTS

The following is added to Paragraph A.4., Cover-
age Extensions, of SECTION Il - PHYSICAL
DAMAGE COVERAGE:

Personal Effects

We will pay up to $400 for "loss" to wearing ap-
parel and other personal effects which are:

{1} Owned by an “insured"; and
(2) In oron your covered "auto”.

This coverage applies only in the event of a total
theft of your covered "auto”.

No deductibles apply to this Personal Effects
coverage.,

. AIRBAGS

The following is added to Paragraph B.3., Exclu-

sions, of SECTION ill - PHYSICAL DAMAGE

COVERAGE!

Exclusion 3.a. does not apply to "loss" to one or

more airbags in a covered "auto” you own that in-

flate due to a cause other than a cause of "loss"

set forth in Paragraphs A.1.b. and A..c., but

only:

a. If that "auto” is a covered "auto" for Compre-
hensive Coverage under this policy;

b. The. alrbags are nol covered under any war-
ranty; and

c. The airbags were not intentionally inflated.

We will pay up to a maximum of $1,000 for any

one “"loss”.

NOTICE AND KNOWLEDGE OF ACCIDENT OR

LOSS

The following is added to Paragraph A.2.a., of
SECTION IV - BUSINESS AUTO CONDITIONS:

Your duty to give us or our authorized representa-

tive prompt notice of the "accident” or "loss” ap-

plies only when the "accident" or "loss" is known

to:

{a) You (if you are an individual);

(b) A partner (if you are a partnership);

{c) A member (if you are a limited liability com-
pany);

{d) An executive officer, director or insurance
manager (if you are a corporation or other or-
ganization); or

(&) Any "employee" authorized by you to give no-
tice of the "accident" or "loss".
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M. BLANKET WAIVER OF SUBROGATION such contract. The waiver applies only to the
The following replaces Paragraph A.5., Transfer person or organization designated in such
Of Rights Of Recovery Against Others To Us, contract,
of SECTION IV — BUSINESS AUTO CONDI- N. UNINTENTIONAL ERRORS OR OMISSIONS
TIONS: The following is added to Paragraph B.2., Con-
5. Transfer Of Rights Of Recovery Against cealment, Misrepresentation, Or Fraud, of
Others To Us SECTION IV -~ BUSINESS AUTO CONDITIONS:
We waive any right of recovery we may have The unintentional omission of, or unintentional
against any person or organization to the ex- amror in, any information given by you shall not
tent required of you by a written contract prejudice your rights under this insurance. How-
signed and executed pror to any "accident” ever this provision does not affect our right to col-
or "loss”, pravided that the "accident" or "loss® lect additional premium or exercise our right of
arises out of operations contemplated by canceliation or non-renewal,
—
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